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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8455. 


ANNE MARINE CHILDS, MARY CAMPBELL, AND 
VINCENT GUARNERA, Appellants, 

v. 

THOMAS J. RADZEVICH, Appellee . 


Appeal from the District Court of the United States for the 

District of Columbia. 


JURISDICTIONAL STATEMENT. 

This case is an appeal from a final directed verdict and 
judgment of the District Court of the United States for the 
District of Columbia. Appellate jurisdiction is vested in 
this Court by Act of March 3, 1891, C. 517, Sec. 6 (26 St. 
828), and amendments; U. S. C. Title 28, Sec. 225. 

Jurisdiction in the District Court of the United States 
for the District of Columbia was based upon Title II, Sec. 
301 of the 1940 Code of Laws for the District of Columbia 
and Acts of Congress as therein cited. 

The suit in the said District Court was one for damages 
for personal injuries sustained by appellants in an auto- 
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mobile accident which occurred near Springfield Cross 
Roads, Virginia, by reason of the alleged gross negligence 
of appellee, while appellants were riding as guest passen¬ 
gers in his automobile. (App. 2.) 

STATEMENT OF CASE. 

On July 29, 1941, the appellants, Anne Marine Childs, 
Mary Campbell and Vincent Guarnera were riding as guest 
passengers in the automobile of the appellee, Thomas J. 
Radzevich, when an accident occurred seriously injuring 
appellants. 

Earlier in the evening the same parties had left Wash¬ 
ington in appellee’s car and gone through Alexandria on 
Virginia State Road 644 to a point not far beyond Spring- 
field Cross Roads, Virginia (the name of cross-roads where 
State routes 644 and 617 intersect) to visit a relative of 
appellee. (App. 7) 

At about 10 P. M. the same evening, the party started 
back on the same State Road 644, intending to return to 
Washington on the same route used when going down. (App. 
8) It was raining then, and raining when the accident oc¬ 
curred,—a medium rain, not a driving rain. (App. 8, 20, 
24) The road was slippery. (App. 24) It was dark (App. 
30), “pitch dark”. (App. 27) 

State Road 644 over which the automobile traveled east¬ 
erly to the point where it starts to cross over its intersec¬ 
tion with State Road 617 (Springfield Cross Roads, Vir¬ 
ginia) is a dirt road with some gravel on it and is some¬ 
what bumpy. (App. 30, 36, 37) Easterly from said inter¬ 
section, it is macadamized. (App. 37) 

Both State Roads 644 and 617 are narrow roads, the ma¬ 
cadamized portion being only about eighteen feet (App. 39) 
—a two-lane highway. (App. 8) 

State Road 617 is protected by official “Stop” signs, and 
the “Stop” sign requiring eastbound traffic travelling east¬ 
erly on route 644 to stop before entering and crossing its 
intersection with State Road 617 is located about ten feet 


3 


back from and west of State Road 617 on the right side of 
State Road 644. (App. 36) 

As State Road 644 approaches the point where it inter¬ 
sects with State Road 617, it is not straight. It bears to 
the left (north) as it approaches the said intersection, then 
bears to the right (south) at approximately the intersec¬ 
tion, and then straightens out to become approximately 
straight at the point where the automobile involved in this 
accident collided with and broke entirely through a tele¬ 
graph pole located on the right (south) side of State Road 
644, some four hundred thirty (430) feet East of the 
“Stop” sign controlling eastbound traffic on State Road 
644 before said eastbound traffic enters into and crosses 
its intersection with State Road 617. (App. 41; App. 38) 

As appellee Radzevich approached the intersection of 
State Roads 644 and 617 (Springfield Cross Roads, Vir¬ 
ginia) while travelling easterly on State Road 644, he did 
not stop, nor did he make any effort to stop for the “Stop” 
sign, but drove right into and through the intersection, 
increasing his speed as he approached and went through 
the “Stop” sign at the intersection. (App. 24) He had 
been going 40 to 45 miles per hour just before reaching the 
intersection when he then speeded up “quite a bit” (App. 
8, 9, 10, 15) just before he entered the intersection and 
as he drove through the “Stop” sign. 

As the car entered the intersection, the appellee lost con¬ 
trol of the automobile (App. 23) and when it hit the ma¬ 
cadamized road it began to skid and swerve back and forth 
(App. 9) from one side of the road to the other (App. 18) 
until finally it left the road on the right side (south) of 
State Road 644, and struck and cut through a strong tele¬ 
graph pole which was in good condition (App. 36), which 
pole was about 12 to 14 inches in diameter at its base where 
it was broken off by the impact (App. 35) and which pole 
was located just off the right (south) side of the 18 foot 
macadam road on which the out-of-control car of appellee 
was then travelling. The said telegraph pole was located at 
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a distance of three hundred fifty-two (352) feet from the 
east side of the intersection. (App. 38) 

After striking and breaking off the 12 to 14 inch tele¬ 
graph pole, the automobile continued out of control, went 
back onto the road, crossed to the left (north) and came 
to rest about forty-one (41) feet (App. 33) farther away; 
the occupants of the ear, excepting only Mr. Guarnera, were 
thrown from the car. (App. 27) 

Suit was instituted in the District Court of the United 
States for the District of Columbia for personal injuries 
sustained by appellants by reason of the gross negligence 
of the appellee in operating the automobile as aforesaid. 
(App. 2, 3, 4) 

At the conclusion of the evidence of appellants, the ap¬ 
pellee moved for a directed verdict in his favor, and the trial 
justice granted said motion, and ordered a directed ver¬ 
dict and judgment for appellee. (App. 5, 6) Appellants’ 
Motion for a New Trial was filed (App. 6) and Overruled. 
(App. 7) 

STATUTE INVOLVED. 

The applicable statute of the State of Virginia is as fol¬ 
lows : 

Virginia Code, (Act of March 28,1938) Sec. 2154 (232) 
—OWNERS AND OPERATORS OF MOTOR VE¬ 
HICLE NOT LIABLE FOR DEATH OR INJURIES 
TO PERSONS OR PROPERTY OF GUESTS IN 
CERTAIN CASES. 

“No person transported by the owner or operator of 
any motor vehicle as a guest without payment for such 
transportation and no personal representative of any 
such guest so transported, shall be entitled to recover 
damages against such owner or operator for death or 
injuries to the person or property of such guest result¬ 
ing from the operation of such motor vehicle, unless 
such death or injury w r as caused or resulted from the 
gross negligence or willful and wanton disregard of the 
safety of the person or property of the person being 
so transported on the part of such owner or operator. 
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STATEMENT OF POINTS. 

(R. 74) 

1. The Court erred in directing a verdict and judgment 
for the defendant at the conclusion of the plaintiff’s case, 
upon defendant’s motion for a directed verdict. 

2. The Court erred in construing and interpreting the 
statutes and decisions of the State of Virginia applicable 
to this case. 

3. The Court erred in holding that the evidence of the 
plaintiff made no showing such as would warrant the court 
in allowing the jury to determine whether or not the de¬ 
fendant had been guilty of gross negligence. 

4. The Court erred in overruling plaintiffs’ motion for a 
new trial. 

SUMMARY OF ARGUMENT. 

The court erred in directing a verdict and judgment for 
the defendant without allowing the jury to determine 
whether or not the defendant had been grossly negligent in 
causing injury to plaintiffs. 

ARGUMENT. 

1. Preliminary. 

In directing a verdict and judgment for the defendant, 
the court, acting through Mr. Justice Goldsborough, has in 
effect ruled that the voluntary acts of the appellee under 
the conditions described, and in the manner shown by the 
testimony of appellants adduced at the trial, did not un¬ 
necessarily and unreasonably increase the hazard of travel 
to plaintiffs, and fair-minded men could not differ as to this 
conclusion. 

In taking this view the court determined that as a mat¬ 
ter of law there was nothing to submit to the jury because 
the members of the jury could not fairly differ with the 
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view of the court, that under the conditions obtaining at 
the time of the accident, neither together or separately 
could the acts of omission or commission of the appellee 
make him guilty of gross negligence. 

2. Gross Negligence Defined. 

Gross negligence, under the Virginia automobile guest 
statute hereinbefore quoted, has been defined by the Su¬ 
preme Court of Virginia in Thornhill v. Thornhill, 172 Va. 
553, 2 S. E. (2d) 318 (1939) as follows: 

“Gross negligence is a manifestly smaller amount of 
watchfulness and circumspection than the circum¬ 
stances require of a person of ordinary prudence. * • # 
It falls short of being such reckless disregard of prob¬ 
able consequence as is equivalent to a wilful and in¬ 
tentional wrong. Ordinary and gross negligence differ 
in degree of inattention, while both differ in kind from 
wilful and intentional conduct which is, or ought to be, 
known to have a tendency to injure.” 

This definition was quoted with approval in Wright v. 
Osborne, 175 Va. 442, at p. 445; 9 S. E. 2d 452 (1940), and 
in commenting on the definition the court said: 

“(2) Stated in somewhat different terms, gross neg¬ 
ligence is that degree of negligence which shows an 
utter disregard of prudence amounting to complete 
neglect of the safety of another. There is no sharp, 
well-defined, dividing line between simple negligence 
and gross negligence. The distinction is one of de¬ 
gree.” 

3. The Jury Ordinarily Should Pass on Whether or Not 
There is Gross Negligence. 

Numerous authorities of the Supreme Court of Virginia 
deal with the right and propriety of the jury passing on the 
question as to whether or not there is gross negligence. 

In Poole v. Kelley, 162 Va. 279, 289, 290; 173 S. E. 537 
(1934), the court said: 
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“We do not undertake to say that any certain speed is 
gross negligence where the road is wide and straight. 

‘ What may be deemed ordinary care in one case, may 
under different surroundings and circumstances, be 
gross negligence. The policy of the law has relegated 
the determination of such questions to the jury, under 
proper instructions from the Court. It is their prov¬ 
ince to note the special circumstances and surroundings 
of each particular case, and then say whether the con¬ 
duct of the parties in that case was such as would be 
expected of reasonable, prudent men, under a similar 
state of affairs. When a given state of facts is such 
that reasonable men may fairly differ upon the ques¬ 
tion as to whether there was negligence or not, the de¬ 
termination of the matter is for the jury. It is only 
where the facts are such that all reasonable men must 
draw the same conclusion from them, that the ques¬ 
tion of negligence is ever considered as one of law for 
the Court.’ Grand Trunk Ry. Co. v. Ives, 144 U. S. 408, 
12 S. Ct. 689, 683; 36 L. Ed. 4S5, Boggs v. Plybon, 157 
Va. 30; 160 S. E. 77. 

“There was ample evidence to warrant the submission 
of this question to the jury. It was submitted under 
proper instructions and decided adversely to the de¬ 
fendant.” 

In Drumwrigiit v. Walker, 167 Va. 307; 189 S. E. 310, 313 

(1937), the court said: 

“But if a number of acts of omission and commission 
are so combined that reasonable and fair minded men 
may differ as to whether the cumulative effect thereof 
evinces a form of recklessness, or a total disregard of 
all precautions akin to wilfull and wanton misconduct, 
it is a question for the jury. 

“ Neither courts nor juries are required to believe that 
which they know from ordinary experience is other¬ 
wise.” 

and this same opinion stated 

“The question of negligence is never considered one of 
law unless the state of facts is such that the same con- 
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elusion will be drawn from them by all reasonable 
men.’’ 

The Virginia Supreme Court has reiterated the same 
principle of law requiring the submission to the jury of the 
question as to whether or not a given state of facts consti¬ 
tutes gross negligence in the following cases. Yonkers v. 
Williams, 169 Va. 294, 301, 304; 192 S. E. 753 (1937); Wat¬ 
son v. Coles, 170 Va. 141; 195 S. E. 506 (1938); Thornhill v. 
Thornhill, 172 Va. 553, 562, 563; 2 S. E. (2d) 318 (1939); 
Wright v. Osborne, 175 Va. 442; 9 S. E. (2d) 452 (1940). 

4. The Evidence Showed Gross Negligence. 

With this guiding rule of law in mind, it is submitted that 
the evidence in this case presented a state of facts from 
which the jury as reasonable men could have found the de¬ 
fendant guilty of gross negligence, and hence the court 
should have submitted the question to the jury for decision. 

The parties involved in this accident consisted of the 
three appellants, and the appellee. The appellee Radzevich 
had driven the automobile to his relative’s home just a few 
hours earlier that evening, and was returning over the same 
road when the accident happened. (App. 7) 

Weather and Road conditions . It was raining, a medium 
rain, not a driving rain. (App. 8, 20, 24) The road was 
slippery. (App. 24) The road was somewhat bumpy, with 
some gravel on it. (App. 30, 36, 37) 

Vision. It was a dark night, (App. 30) “pitch dark” 
(App. 27) and around ten o’clock at night. (App. 8) As 
appellee drove over the dirt-surfaced portion of Route 644 
toward where it intersects with Route 617, his vision was 
such that he could not see around the curve caused by route 
644 bearing to the left (north) as it approached said inter¬ 
section, and then bearing to the right (south) at approxi¬ 
mately the intersection, before it straightens out to become 
approximately straight. (App. 41, 38) 
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Road narrow. State Road 644 is only a two-lane highway. 
(App. 8) Only about eighteen feet wide, is macadamized, 
and State Road 617 is about the same width. (App. 39) 

“Stop” sign. State Road 617 is protected by “Stop” 
signs governing both eastbound and westbound traffic trav¬ 
elling across it on State Road 644. The “Stop” sign con¬ 
trolling eastbound traffic proceeding on State Road 644 
(along which appellee’s car was traveling) requiring such 
traffic to come to a complete stop before entering into and 
crossing over its intersection with State Road 617, was lo¬ 
cated about ten feet back (west) from State Road 617, on 
the right (south) side of State Road 644. (App. 36) 

Distances. From “Stop” sign w r est of Road 617 to said 
road, is ten (10) feet (App. 36); the macadamized portion 
of Road 617 is about eighteen (18) feet (App. 39); the dis¬ 
tance from east side of Route 617 to pole is three hundred 
fifty-two (352) feet (App. 38); from where the pole was 
broken off by the automobile, to where the automobile came 
to rest is forty-one (41) feet (App. 33); total distance from 
“Stop” sign to where automobile did “stop” after acci¬ 
dent was about four hundred thirty-one (431) feet. 

How automobile was driven to cause accident. The auto¬ 
mobile was undoubtedly driven by the appellee Radzevich 
in a grossly negligent manner with wanton disregard of 
the safety of the persons in the car, namely Miss Childs, 
Miss Campbell, and Mr. Guarnera, the appellants, and so 
as to cause the accident and gravely injure them. 

(1) As to speed—Miss Childs testified Radzevich was go¬ 
ing between 40 and 45 miles per hour on the dirt road 
BEFORE he speeded up (App. 15) and that he speeded up 
“quite a bit” (App. 10) as he approached and entered the 
intersection where the road became macadamized (App. 8, 
9, 10, 15) Miss Campbell stated he w’as NOT going at a 
moderate rate of speed at the time of the accident. (App. 
23) Mr. Guarnera estimated that he had been driving 40 
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miles per hour, and speeded up to approximately 50 miles 
per hour as he entered the slippery road at the intersection. 
(App. 30) 

(2) As to failing to heed “Stop” sign. Guarnera testi¬ 
fied that the appellee Radzevich started to speed up 50 or 
60 yards before he reached the “Stop” and he called to 
him “Watch out., Tom!” (App. 31) before the “Stop” 
sign was reached, at the point when he saw the car was 
not going to be stopped for the stop sign. (App. 31) 
Guarnera stated positively he saw “Stop” sign (App. 30, 
31) and that Radzevich did not stop for same but drove 
right through it. (App. 24) Miss Childs likewise testified 
that Radzevich didn’t stop at the “Stop” sign. (App. 9) 

(3) As to car skidding, swerving, and being out of con¬ 
trol. Miss Childs testified that just as the car hit the ma¬ 
cadam road it began to skid and swerve back and forth 
(App. 9, 10, 16); that when the car went onto the macadam 
road at the intersection it started to skid (App. 17) that the 
car traveled approximately half a block skidding and 
swerving (App. 9); that it went from one side of the road 
to the other (App. 18) and swerved from left to right more 
than once (App. 19). Miss Campbell testified that the car 
picked up speed considerably right before it left the dirt 
road and then went into a skid and started to swerve from 
side to side and everything went black. (App. 20) She 
said it swerved from left to right more than once but she 
could not say how many times. (App. 22) Mr. Guarnera 
testified that just before reaching the intersection the car 
speeded up and when it entered on the slippery road it 
started spinning or careening (App. 24) and “I guess it was 
out of control” and he remembered the car was heading 
directly for the telegraph pole and it hit it (App. 25) and 
the car continued forty feet to the opposite side of the road 
after striking the pole (App. 26). It has already been 
shown that the distance irom where the car should have 
stopped for the “Stop” sign, to where it actually did stop 
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was four hundred thirty-one feet, and the terrific speed 
then and there obtaining in the pitch dark night in the rain, 
the running through the “Stop” sign at fifty miles per 
hour (or possibly faster) and the car wildly swerving and 
careening out of control, brought the car into contact with 
the telegraph pole on the right side of the road with terrific 
force. (App. 26, 28, 33, 35, 36) 

(4) As to force of impact when automobile struck tele¬ 
graph pole. Officer Howard stated the approximate diam¬ 
eter of the telegraph pole that was cut off at the bottom by 
the automobile striking it was between 12 and 14 inches at 
the base; that he examined the wood in the pole at the base 
and found the wood splintered; that it was a comparatively 
strong pole; that just previous to going on the police force 
he had -worked nine years with the Potomac Electric Power 
Company on the type of work that concerned similar 
poles (App. 35); that he had passed that pole quite a num¬ 
ber of times and it was apparently in good shape. (App. 
36) Officer Howard reached the scene of the accident to 
investigate about 2 hours 15 minutes after the accident, and 
observed that the automobile had broken off the telegraph 
pole at the bottom (App. 33); that he examined the car that 
had struck the heavy pole and cut it off and the car was 
torn up in the front, on the left front, and that the car was 
damaged pretty badly. (App. 33) Although the speed is 
estimated to have been approximately 50 miles per hour, it 
is apparent from the physical facts of the great force re¬ 
quired to cut through a 12 to 14 inch heavy pole in good 
condition, and the damage to the automobile, that the car 
must have been travelling at terrific speed as it entered the 
intersection. Considering conditions then and there obtain¬ 
ing as hereinbefore set forth, and the running through the 
“Stop” sign at terrific speed on the curve there existent 
near the intersection, it is also obvious that the driver 
drove onto the wrong side of the road. 

In Thornhill v. Thornhill, 172 Va. 553 (1939); 2 S. E. (2d) 
318, in reversing the lower court for its failure to submit to 
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the jury the determination of whether or not there had been 
gross negligence, the court took occasion to quote certain 
sections of the Code of Laws for Virginia, showing the leg¬ 
islative policy of the State for the protection of life and 
limb of persons riding in automobiles in Virginia. 

Section 2154 (108) of the Virginia Code provides: 

“Any person who drives a vehicle upon a highway reck¬ 
lessly, or at a speed or in a manner so as to endanger 
or be likely to endanger life, limb, or property of any 
person shall be guilty of reckless driving. * * * ” 

Section 2154 (109): 

“Any person driving a vehicle on a highway shall drive 
the same at a careful speed not greater nor less than is 
reasonable and proper, having due regard to the traffic, 
surface and width of the highway and of any other con¬ 
ditions then existing. Any person who shall drive any 
vehicle upon a highway at such a speed as to endanger 
life, limb or property of any person, # * * shall be 
guilty of reckless driving.’’ 

Section 2154 (109) “c”—Twelfth—provides: 

“Failure of the operator of a motor vehicle to stop * # * 
to accord with the requirements of road signs erected 
by or upon the authority of the highway commission 

# * yy 


is prima facia reckless driving. 

It is not contended that the violation of any of these pro¬ 
visions or more than one of these provisions is in and of 
itself gross negligence. It is contended that the manner in 
which these provisions of law were violated by the appellee 
Radzevich in this case, and under the conditions and in the 
manner described by the witnesses who testified in behalf of 
appellants, constituted such negligence as would justify a 
jury of fair and reasonable men in finding that the appellee 
was guilty of gross negligence in this case. 
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5. Summary of Evidence Showing Gross Negligence. 

Wright v. Osborne, supra, states “Gross negligence is 
that degree of negligence which shows an utter disregard of 
prudence, amounting to complete neglect of the safety of 
another. There is no sharp, well-defined, dividing line be¬ 
tween simple negligence and gross negligence.’ ’ 

Applying the evidence hereinbefore related in detail to 
this definition, it is submitted that (1) considering the nar¬ 
rowness of the road, (2) the fact that it was pitch dark, 
(3) raining, (4) slippery, and (5) on a curved portion of the 
road (6) with loose gravel over a dirt road which (7) be¬ 
came macadamized after it reached the intersection, (8) that 
there existed poor vision (9) that a “Stop” sign was wholly 
ignored and (10) speeded through at approximately 50 miles 
per hour (11) obviously onto the wrong side of the road and 
(12) the automobile immediately going out of control and 
swerving, careening, and skidding some 400 feet, (13) col¬ 
liding with and cutting through a strong telegraph pole 12 
to 14 inches in diameter, (14) continuing some 40 feet 
after cutting through pole, (15) badly damaging the auto¬ 
mobile inside and out, and (16) throwing all occupants of 
the car except Guarnera from the automobile, gross negli¬ 
gence was most certainly shown. Appellee’s so operating 
his automobile as to critically injure his guests under the 
conditions then and there obtaining certainly is gross neg¬ 
ligence, and that degree of negligence which shows an utter 
disregard of prudence, amounting to complete neglect of 
the safety of others. 

IN CONCLUSION. 

In Thornhill v. Thornhill, supra, 172 Va. 533 at p. 560, 
there occurs the following quotation from Thress v. Hacklcr, 
155 Va. 389, 399; 154 S. E. 502, 506: 

“In passing upon a motion to set aside a verdict be¬ 
cause the evidence is insufficient to sustain the verdict, 
the guiding principle for the court is not what it might 
think it would have done had it been sitting as a jury in 
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the case, but whether as reasonable men the jury could 
have found a verdict upon the evidence. If this ques¬ 
tion can be answered in the affirmative, the verdict of 
the jury should be sustained.” 

It is most earnestly submitted that the jury, as reason¬ 
able men sitting in this case, could have found the appellee 
Radzevich guilty of gross negligence, that the court erred 
in directing a verdict and judgment for the defendant at 
the trial of the case, and that the action of the trial court 
should be reversed, and the case remanded for a new trial. 

All of which is respectfully submitted for the considera¬ 
tion of the court by 

Emmett Leo Sheehan, 

Richard W. Galiher. 

Attorneys for Appellants. 

637 Woodward Building, 
Washington, D. C. 
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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED BY APPELLANTS. 

1 Endorsed: Filed Jun 5-1942 Charles E. Stewart, 

Clerk 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 15992 

Anne Marine Childs, 3039 Douglas St., N. E. Washington, 
D. C., Mary Campbell, 40 Hamilton St., N. W., Wash¬ 
ington, D. C., Vincent Guarnera, 20 Third St., S. E., 
Washington, D. C., Plaintiffs 

v. 

Thomas J. Radzevich, c/o Office of Congressman Maciora, 
Room 126, Old House Office Bldg., Washington, D. C., 
Defendant 

Complaint for Damages (Automobile Accident , Passengers ) 

1. This Court has jurisdiction since the amount of these 
suits are in excess of $1000. 

2. That on or about July 29, 1941, the plaintiffs Anne 
Marine Childs, Mary Campbell and Vincent Guarnera were 
riding as passengers in an automobile owned and operated 
by the defendant Thomas J. Radzevich, in the state of Vir¬ 
ginia. That while said automobile was proceeding on a 
road leading from Springfield, Virginia to Alexandria, Vir¬ 
ginia, at or near Springfield Cross Roads, the defendant 
operated it in a negligent, careless, wilful and reckless man¬ 
ner and was grossly negligent as a result of which said car 
collided with a telegraph pole, turned over and injured the 
plaintiffs. 

3. That plaintiff Anne Marine Childs sustained fractures 
of both bones of the right forearm, necessitating the per¬ 
formance of an operation to set the arm, and further opera- 
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tions consisting of bone grafting from the tibias which left 
permanent scars to between the radius and ulna in an effort 
to treat said arm which was permanently injured; that she 
sustained numerous contusions and abrasions about her 
face and body; that she sustained a severe concussion and 
suffered from shock; that said injuries still continue 
2 and necessitated X-rays, hospitalization, medical 
care and treatment with the consequent expense 
which is still continuing, including nursing and loss of em¬ 
ployment, all to her damage in the sum of $15,000.00. 

4. That plaintiff Mary Campbell sustained contusions 
and abrasions about her body; sustained a fracture of the 
left humerus necessitating the wearing of a cast for four 
months and leaving said arm permanently injured and dis¬ 
figured ; sustained a severe wound to the right knee which 
has left a permanent scar; sustained a laceration to the 
face which has left a permanent scar; sustained as a result 
of having to wear a cast in an effort to be cured a permanent 
scar to the left shoulder; suffered from shock and concus¬ 
sion ; 1 tooth knocked out, 1 tooth broken, several chipped 
teeth, dental expenses, all of which necessitated the taking 
of X-rays, hospitalization, medical care and treatment with 
the consequent expenses, including nursing, damaged cloth¬ 
ing and loss of employment, all to her damage in the sum 
of $10,000.00. 

5. That plaintiff Vincent Guarnera sustained a cerebral 
concussion; sustained a fracture of two ribs; suffered a 
strain of the internal lateral ligament of the knee; suffered 
contusions, lacerations and abrasions about the face, arms 
and body, as well as bruises; that the injury to the left 
knee is a permanent one; that he suffered from severe 
shock; all of which necessitated the taking of X-rays, hos¬ 
pitalization, medical care and treatment with the conse¬ 
quent expenses including nursing and loss of employment; 
all to his damage in the sum of $10,000.00. 

Wherefore plaintiff Anne Marine Childs, demands judg¬ 
ment against the defendant in the sum of $15,000.00; 
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plaintiff Mary Campbell demands judgment against the de¬ 
fendant in the sum of $10,000.00; plaintiff Vincent Guar- 
nera demands judgment against the defendant in the sum 
of $10,000.00. 

EMMETT L. SHEEHAN, 
RICHARD W. GALIHER, 
Attorneys for Plaintiffs, 

637 Woodward Bldg. 

Jury Demand 

Plaintiff demands a trial of the issues herein before a 
jury. 

3 Endorsed: Filed Jul 3, 1942 Charles E. Stewart, 
Clerk 

Answer to Complaint of Defendant Thomas J. Radzevieh. 

First Defense 

For answer to the complaint in the above entitled action 
the defendant Thomas J. Radzevich says: 

1. He admits the jurisdiction of the Court. 

2. He admits the averments of the first sentence of para¬ 
graph 2 of the complaint and admits that an automobile 
operated by him collided with a telegraph or electric pole 
at or near the place stated in the complaint but he denies 
that the injuries to the plaintiffs or any of them were the 
result of the negligent, careless, willful or reckless opera¬ 
tion by him of said automobile. 

4 3. He is without sufficient knowledge or informa¬ 
tion to form a belief as to the truth of the averments 

contained in paragraph 3 of the complaint. 

4. He is without sufficient knowledge or information to 
form a belief as to the truth of the averments contained in 
paragraph 4 of the complaint. 

5. He is without sufficient knowledge or information to 
form a belief as to the truth of the averments contained in 
paragraph 5 of the complaint. 
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Second Defense 

This defendant says that if the plaintiffs, or either of 
them, sustained the injuries alleged in the complaint, such 
injuries were the result of her or his failure to exercise 
reasonable and ordinary care for her or his own safety and 
that such failure upon her or his part constituted negligence 
which directly and proximately contributed to her or his 
alleged injuries. 

CLEPHANE, LATIMER & HALL, 
By J. WILLIAM LATIMER, 
Attorneys for Defendant Thomas 
J. Radzevich, 

842 Investment Building. 


70 Endorsed: Filed Nov 17 1942 Charles E. Stewart, 
Clerk 

Verdict and Judgment for Defendant Book 52, Page 97 

In the District Court of the United States for the 
District of Columbia 

Civil No. 15992 

Anne Marine Childs, Mary Campbell, Vincent G-uarnera, 

Plaintiff, 

v. 

Thomas J. Radzevich, Defendant. 

Directed Verdict and Judgment 

This cause having come on for hearing on the 17 day 
of November, 1942, before the Court and a jury of good 
and lawful persons of this district, to wit: 

Charles J. Rossiter Margaret M. Sisson 

William F. Lawrence John I. Smith 
James W. Tanner William A. Taylor 

William A. Semmes Charles E. Saunders 

Naomi J. Bingham Lillian K. Ragland 

Henry Rann Raymond Lurba 
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who, after having been duly sworn to well and truly try the 
issues between Anne Marine Childs, Mary Campbell and 
Vincent Guarnera, plaintiff, and Thomas J. Radzevich, de¬ 
fendant, and after this cause is heard and given to the jury 
in charge, they upon their oath say this 17 day of Novem¬ 
ber, 1942, that they find for the defendant against said 
plaintiff. 

Wherefore, it is adjudged that said plaintiff take noth¬ 
ing by this action, that said defendant go hence without day, 
be for nothing held and recover of plaintiff his costs of 
defense. 

CHARLES E. STEWART, 
Clerk, 

By JOHN A. KENDRICK, 
Assistant Clerk. 


By direction of 

Justice T. ALAN GOLDSBOROUGH 




71 Endorsed: Filed Nov 201942 Charles E. Stewart, 
Clerk 

Motion for a New Trial 

Comes now the plaintiffs, by their attorneys, and moves 
the Court to grant them a new trial in this cause for the 
following reasons: 

1. The Court erred in directing a verdict in favor of the 
defendant. 

2. The action of the Court was contrary to the law. 

3. The action of the Court was contrary to the weight of 
the evidence. 

4. The plaintiffs upon all the evidence and upon the law 
applicable thereto under the decisions of the Supreme 
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Court of Appeals of Virginia were entitled to have their 
case submitted to a jury. 

EMMETT L. SHEEHAN, 
RICHARD W. GALIHER, 
Attorneys for Plaintiffs, 

637 Woodward Bldg., 
Washington, D. C. 

72 Endorsed: Filed Dec 111942 Charles E. Stewart, 
Clerk 

Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion filed herein 
by plaintiffs, for a new trial, it is this 11 day of December, 
1942, ordered that said motion be, and the same is hereby 
overruled. 

CHARLES E. STEWART, 
Clerk, 

By JOHN A. KENDRICK, 
Assistant Clerk. 

By direction of 

Justice T. ALAN GOLDSBOROUGH 

n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANTS. 


85 Anne Marine Childs. 

• ••••••••• 

Direct Examination 

• ••••••••• 

Q. Before the accident, let us say for an hour before, 
would you please tell us where you had been? A. To Mr. 
Radzevich’s sister’s home. 

Q. Speak a little louder. I do not believe that his Honor 
can hear you. A. To the home of Mr. Radzevich’s sister. 
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Q. How long did you remain there? A. About an hour. 
Q. At the time you left there, can you tell us the condi¬ 
tion of the weather? A. It was raining. 

86 Q. Will you please tell us approximately where 
the house was located that you were visiting? A. 

Seven or eight miles from Alexandria. 

Q. Alexandria, Virginia? A. Yes. 

Q. Do you recall approximately what time of the evening 
it was when you left there? A. Around 10 o’clock. 

Q. Where were you going when you left there? A. We 
were headed toward Alexandria and Washington. 

Q. Do you recall the name of the road you were traveling 
on? A. No; I do not. 

Q. Can you describe what kind of a road it was? A. It 
was a hard-surfaced road. 

The Court. Do you know whether or not it was the same 
road that you went down on ? 

Bv Mr. Galiher: 

V 

Q. Was it the same road that you went down on? A. 
Yes, sir. 

Q. Was it a two-lane highway? A. Yes. 

Q. Room for an automobile going in the other direction? 
A. Yes. 

Q. Do you recall how far you got before the accident 
occurred? A. Practically a mile and a half. 

Q. About how long a time elapsed from the time you left 
the house until the accident occurred? A. I don’t 

87 know. 

Q. A matter of a few minutes, was it? A. Yes. 

Q. Will you please tell us, if you know, what the speed 
of the automobile was ? First of all, where were you riding 
—in the back or the front? A. In the left back. 

Q. Can you tell us, if you know, the speed of the car just 
prior to the accident? A. Around 40 or 45 miles an hour. 

Q. Will you tell us, please, if you know, whether you had 
passed any cars either going in vour direction or passing 
you after you had left the house? A. No. 
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Q. Would you tell us, please, in your own way what oc¬ 
curred as you neared the intersection, 'which I would like 
to refer to as Springfield Crossroads, or the intersection 
where the road that you were on crossed a macadam road? 
Can you please tell us, starting before you reached that 
intersection, everything that you recall that occurred? A. 
Just before we reached the intersection it seemed that he 
speeded up. 

The Court. You will have to speak up. I cannot hear 
you. The witness’s face is not turned toward me, and I 
cannot read her lips. You have got to read her lips to hear 
what she has to say. 

By Mr. Galiher: 

Q. I cannot hear, either, Miss Childs; so, please speak up 
so that we can all hear you. 

88 The witness. Just about the distance, I suppose, 
of this court room, before we came to the intersection, 
it seemed that the car began to speed up, and he didn’t 
stop at the Stop sign which I noticed. 

By Mr. Galiher: 

Q. First of all, let me ask you where the Stop sign was 
located that you are describing now. A. On the right side 
of the intersection. 

Q. Was that on your side? A. No; the right hand side 
of the road. 

Q. Which way was the Stop sign facing? A. Facing the 
direction we were going in, facing me. 

Q. Were you approaching the Stop sign? A. Yes. 

Q. Was it for traffic proceeding in your direction? A. 
Yes. 

Q. Would you please continue? A. Just before he reached 
the intersection he began to speed up, and just as the car 
hit the macadam road it began to skid and swerve back and 
forth before it crossed the road. 

Q. Can you please tell us this, if you know. You have 
already stated that the speed of the car was around 40 miles 




10 


an hour. Will you tell us approximately how much it 
speeded up? A. I don’t know; quite a bit. 

Q. Would you please tell us what happened after the car 
started to skid, as you have explained ? A. It swerved back 
and forth across the road, and then everything went black 
to me. 

Q. You do not recall its hitting a telegraph pole? 
89 A. No. 

Q. Miss Childs, before everything went black do 
you recall approximately how far the car traveled from 
where it started to skid until everything went black? Could 
you approximate the distance? A. Approximately half a 
block. 

The Court. To what? 

Mr. Galiher. From the time it started to swerve until 
everything went black. 

By Mr. Galiher: 

Q. What is the first thing you remember, Miss Childs, 
after everything went black? A. The first thing I remem¬ 
ber, I was lying on the ground. 

Q. Before you tell about that, there is one thing that I 
overlooked. During the travel of the car as you have indi¬ 
cated, from the time it speeded up until everything went 
black, do you recall seeing any other vehicles on the road, 
either approaching you or going in the other direction? A. 
No; I did not. 

Q. Do you recall seeing any lights from any automobiles? 
A. No, sir. 

Q. When you came to, where were you, as near as you 
can recall? A. I was lying on the ground, and I remember 
calling Marian’s name. 

Q. How long did you lie on the ground? A. I can’t say; 
I don’t know. I just remember that incident, and the next 
I remember was when I was in Alexandria Hospital. 

The Court. Can you not speak any louder than 
that? 


90 
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The witness. The next I remember, I was in Alexandria 
Hospital, around 4 o’clock in the morning. 

• *••*•#**• 

9 Anne Maxine Childs. 

Cross Examination 
By Mr. Latimer: 

Q. Miss Childs, were you acquainted with the other occu¬ 
pants of the car prior to the day of the accident ? A. Miss 
Campbell and Mr. Guarnera. I met Mr. Radzevich the 
night of the accident. 

Q. How long had you been acquainted with Miss Camp¬ 
bell? A. Four or five months. 

Q. You worked in the same place, I believe you said? A. 
Yes. 

Q. How long had you been acquainted with Mr. Guar¬ 
nera? A. Two or three years. 

Q. You say that you had not met Mr. Radzevich until 
that evening? A. That is right. 

Q. This little trip down to Mr. Radzevich’s sister’s had 
been prearranged, had it not? A. Yes. 

Q. Who spoke to you about making the trip? A. Mr. 
Guarnera. 

Q. Did he also speak to Miss Campbell, do you know, 
about going? A. I asked Miss Campbell, I think. 

Q. He asked you to get another young lady to go 

10 along? A. Yes. 

Q. Or suggested that? A. Yes. 

Q. How long before the day the trip was made had the 
arrangements been made? A. It was either just before 
lunch time or just after lunch time. 

Q. On the same day? A. On the same day; yes. 

Q. Did you continue to work at the same place, when you 
were able to work at all, following the accident? A. Yes. 

Q. Did Miss Campbell continue also to work there? A. 
Yes, sir. 



12 


Q. When you were working and she was working, would 
you see her every day? A. We would see each other every 
day and say Good Morning, because she worked in the 
downstairs part of the building and I work upstairs. 

Q. You saw her at lunch time? A. Some days I would 
and some I would not. 

Q. Did you talk with her? A. A great deal. 

Q. You say you had known Mr. Guarnera perhaps for 
two or three years? A. Yes. 

Q. Had he visited at your home? A. Yes; he had. 

Q. Had you sometimes gone out with him? A. 

11 Yes. 

Q. When he arranged with you to make the trip, 
did he tell you where they were going? A. Yes. 

Q. What did he tell you about that? A. Going to dinner 
and to Mr. Radzevich’s sister’s. 

Q. Was Mr. Guarnera with Mr. Radzevich when they 
picked you up to start on the trip? A. Yes. 

Q. Where did they pick you up ? A. I got off the bus at 
10th and D, the Virginia bus line, and they got me there. 

Q. Was Miss Campbell in the car at that time? A. No, 
sir. 

Q. Then did they go for Miss Campbell? A. Yes. 

Q. Where was that? A. At her home on Taylor Street. 

Q. On the way down to the sister’s home you stopped 
and had dinner at Alexandria, I believe? A. Yes. 

Q. You were probably there for how long—three quarters 
of an hour or so? A. I suppose. 

Q. Can you give us any idea about what time it was when 
you left Miss Campbell’s home to start for Alexandria? A. 
Approximately 6:30 or 7. 

Q. And then you probably reached the sister’s 

12 home around 8 o’clock or later? A. 8:30 or so. 

Q. You were there about an hour or an hour and a 
half? A. Yes. 

Q. When you left were you starting back to Washington? 
A. Yes. 


13 


Q. Since the accident have you seen Mr. Guarnera fre¬ 
quently? A. No, not frequently. 

Q. A number of times? A. Yes. 

Q. Have you seen Mr. Radzevich since then? A. Yes. 
He visited me in Providence Hospital, in March. 

Q. Is that the only occasion you have seen him? A. Yes. 
Q. How long was he there? A. Approximately a half 
hour or so. 

Q. Did you at that time or at any other time make any 
complaint to Mr. Radzevich of his being at fault in this 
accident? A. No; I did not. 

Q. In your conversations after the accident, with Miss 
Campbell and with Mr. Guarnera, did you ever complain 
to either of them that Mr. Radzevich was at fault? A. No. 
We have not discussed the accident. 

Q. Did you ever tell anybody that the accident was due 
to any fault on the part of Mr. Radzevich? A. Mr. Shee¬ 
han, the lawyer. 

Q. You never told anybody but your lawyer? A. No, 
sir. 

13 Q. Never complained of any fault whatever except 
what you told him ? A. No, sir. 

Q. I think on your direct examination this morning Mr. 
Galiher asked you this question: 

“Can you tell us, if you know, the speed of the car just 
prior to the accident?” 

And you answered: 

“Around 40 or 45 miles per hour.” 

Is that correct? 

The Court. I understood her to say 40 miles an hour. 
I may not have caught the balance of it. 

Mr. Latimer. I understood her to say, 40 to 45, and I got 
the transcript so as to be sure. The answer is “Around 40 
or 45 miles an hour.” 
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By Mr. Latimer: 

Q. You were referring then, I take it, to the speed of the 
car. I think the testimony itself shows that. The first 
question was: 

“Will you please tell us, if you know, what the speed of 
the automobile was. First of all, where were you riding, in 
the back or the front? “A. In the left back. 

“Q. Can you tell us, if you know, the speed of the car 
just prior to the accident?” 

And in response to that you said, “forty or forty-five 
miles an hour.” That is correct, is it not? A. Yes. 

Q. Do you recall, Miss Childs, that on the 30th of 
14 October, about 18 days ago, your deposition was 
taken in this proceeding? A. Yes, sir. 

Q. Do you remember being asked on that occasion this 
question: 

“Q. You started to say in answer to another question 
of mine, something about before you reached the inter¬ 
secting highway. I will be very glad to have you state now 
what you were about to state when I asked you a new ques¬ 
tion. 

“A. Well, just as we reached the intersection, it seemed 
he speeded up. I don’t know how fast he was going, but 
he did speed-up.” 

Was that your best recollection at that time as to his 
speeding up? A. Yes. 

Q. It has been since that deposition was taken that you 
have remembered that it was 40 or 45 miles an hour? 

Mr. Galiher. If your Honor please, I submit— 

The Court (interposing). This is cross examination. 

Mr. Galiher. I object to Judge Latimer’s interpretation 
of her answer, for this reason. This morning she said that 
when the car speeded up she did not know how fast it was 
going then; and I submit that the question he has just 
read— 
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The Court (interposing). I think it is proper cross-ex¬ 
amination. 

Mr. Latimer. I will clear it up, if your Honor please. 
That is what I am coming at, because I did not ask you, Miss 
Childs, whether you remembered making that answer. I 
should have— 

15 “Just as we reached the intersection it seemed he 
speeded up. I don’t know how fast he was going, but 

he did speed up.” 

My next question was, whether you had since recalled 
that he speeded up to 40 or 45 miles an hour. 

The Court. That was your previous question too, was it 
not? 

Mr. Latimer. I followed it up. I did not know whether 
she had answered that question. 

The Witness. I don’t believe I understand what you 
mean. 

By Mr. Latimer: 

Q. The question is, Did you have occasion to refresh vour 
recollection, after that deposition was taken, so as to be able 
to state today that he speeded up to 40 or 45 miles an hour. 
A. My recollection is that we were going approximately 40 
or 45, or 42, somewhere along there, before he speeded up. 
Q. He was going 40 or 45 miles an hour? A. Yes. 

The Court. You said 42, did you not? 

The Witness. Forty, 42 or 45. I can’t tell just the speed. 

By Mr. Latimer: 

Q. I think you testified that he started to speed up some 
distance before he reached the intersection. That was on 
the dirt road, was it not? A. Yes. 

Q. And you think now that the speed of 40 or 45 miles 
an hour was while he was on this dirt road; is that 

16 right? A. Yes. 

Q. After speeding up to 40 or 45 miles an hour did 
he increase the speed beyond that at any time? A. I can’t 
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say definitely beyond that, but it seemed to me that he was 
going faster than that, just as we were coming to the inter¬ 
section. 

Q. Just as he came into the intersection? A. Yes. 

Q. You were sitting on the back seat and Miss Campbell 
was sitting on the front seat; is that correct? A. Yes. 

Q. At the time the skidding started, Miss Childs, were 
the four of you engaged in general conversation together, 
or were you talking with Mr. Guarnera on the back seat and 
Miss Campbell was talking to Mr. Radzevich? A. General 
conversation. 

Q. Those on the front seat were talking back to you, and 
those on the back seat were talking back to them; is that 
correct? A. Just general conversation. 

Q. Am I correct in my recollection that you testified this 
morning that the intersecting road was a macadam road, 
the one crossing the one that you w^ere on? Is that cor¬ 
rect? A. Yes. 

Q. And the road that you were on became a macadam 
road at the intersection; is that correct? A. Yes, sir. 

The Court. At the intersection or beyond the intersec¬ 
tion? Do you mean, it continued to be a macadam 
road? 

17 Mr. Latimer. Yes. My understanding is—and I 
think the witness has confirmed it—that when thev 

w 

left the sister’s house they were on a dirt road and it re¬ 
mained so up to the intersection, which was a macadam road, 
and their own road was a macadam road. 

That is correct, is it not? 

The Witness. Yes, sir. 

By Mr. Latimer: 

Q. Can you tell the jury about where the car was when 
it started to skid? A. Just after it hit the macadam road. 

Q. Would that be while it was still in the intersection, or 
after it had gone through the intersection? A. The mac¬ 
adam road is right at the intersection. 
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Q. Yes; it is macadam at the intersection; but my ques¬ 
tion is, whether you recall whether the car started to skid 
while it w^as still in that intersection or whether it started 
to skid after you had passed through the intersection. A. 
Just after we got on to the macadam road. 

The Court. Which macadam road—the macadam road 
crossing, or the macadam road you were on, yourself? 

The Witness. The one we were on. 

By Mr. Latimer: 

Q. The court understood you to say that the skidding 
started after you had gotten through the intersection, and 
I wanted to find out whether that was where it started or 
whether it had started back of that, while you were still in 
the intersection, or whether it started some distance after 
you had passed through the intersection. I wanted to 
18 get your best recollection about that. A. We went 
on to the macadam road at the intersection, and as 
well as I can remember, just as we hit the macadam, it 
started to skid. 

Q. Well, that would be in the intersection, would it not? 
A. I suppose so. 

By the Court: 

Q. Was there any bend in the road ? A. It was a cross¬ 
roads. 

Q. Was there any bend in the road you 'were on, or was 
it a straight road, approximately straight? A. Yes; it was 
approximately straight. 

Mr. Galiher. We have some pictures, if they -would be 
helpful at this time. These have been stamped by the pre¬ 
trial judge. I will let your Honor look at them before we 
present them to the jury. I have shown them to Judge 
Latimer. 

Mr. Latimer. I have seen them, and I have no objection 
to the jury seeing them, if you would like to pass them 
around. 
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Mr. Galiher. I am afraid I would like to explain them 
to the jury, and I do not want to interrupt you. 

Mr. Latimer. All right; whenever you are ready. 

Mr. Galiher. Suppose we wait until you finish. 

By Mr. Latimer: 

Q. Miss Childs, had you ever been in a car before that 
day, that skidded? A. Yes. 

Q. How many times? A. Once. 

Q. Did this car skid similarly to the car in the 
19 other instance? 

Mr. Sheehan. I object to that. 

The Court. The court overrules the objection—unless 
you desire to be heard. 

Mr. Sheehan. She may have been in a car that was skid¬ 
ding on ice, or something like that. I think if we are going 
to find out if this car skidded similarly to the first car that 
skidded, we ought to find out how the first car she was in 
skidded. 

The Court. The court has not the slightest doubt that 
it is proper cross-examination. Proceed. 

By Mr. Latimer: 

Q. How did the car in the other instance act after it 
started to skid, Miss Childs? A. My brother was driving 
the other car, and it was raining and he hit the streetcar 
track, and it started to skid back and forth, and of course 
he was not going very fast and he stopped. 

Q. Did that car on that occasion, the rear end, skid 
around like that, in that way (illustrating)? A. I can’t 
remember definitely. It has been about five years ago. 

Q. How did the car of Mr. Radzevich on this occasion 
skid? Did the rear end skid around first one way and then 
another, or how did it act? A. It seemed we went from 
one side of the road to the other. 

Q. The whole car, the front and back both? A. I was in 
the back, and it seemed that the back of it did. 
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20 Q. You do not know whether it was the back end 
that was swerving around or whether the whole car 

w’ent over? A. No, sir. 

Q. Is it your best recollection that the swerving that you 
spoke of was from the right side over to the left and then 
back over to the right and then back over to the left again? 
If that is not how it acted, will you tell us how it did act? 
A. I am not positive that it swerved back and forth the com¬ 
plete width of the road. 

Q. Can you tell us whether, if it did not go the complete 
width of the road, it swerved first to the left some distance 
and then to the right again some distance, and then to the 
left again some distance, and then to the right? Is that the 
way it acted? A. Yes, sir. 

Q. That is your best recollection? A. Yes, sir. 

Q. I think you said that the swerving continued for about 
half a block. Is that what you testified this morning? A. 
To the best of my recollection, it did. 

Q. Did you observe whether Mr. Radzevich was making 
any effort to stop the skidding? A. That I could not say. 
I was in the back. 

Q. He may have made every effort, or he may have made 
none, so far as you know? A. That is right. 

Q. Would you undertake to give the jury any idea of how 
fast the car was moving at the time the skidding started? 
A. No. I don’t know. 

Mr. Latimer. I think that is all, your Honor. 

21 Mr. Galiher. Thank you, Miss Childs. Will you 
step down, please. 

**••••*#•* 

22 Mary Louise Campbell. 
#«••••*•## 

Direct Examination 

* *•# * # * * # * # 

Q. You had been to Mr. Radzevich’s relative’s house, had 
you, over some distance from Alexandria? A. Yes, sir. 
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Q. Do you recall about what time on this evening you 
had left the house on your homeward journey? A. It was 
about 10 o’clock. 

Q. Do you recall the condition of the weather at that 
time? A. It was raining very slightly when we left. 

Q. Do you recall what kind of a road it was that 

23 you started to drive back on? A. It was a dirt road. 

Q. A hard-surfaced dirt road, would you call it, 
with some gravel on it also? A. Yes. 

Q. Two lanes or more? A. It was two-lane. 

Q. About what time of the evening was it? A. Around 
10 o’clock. 

Q. What part of the automobile were you riding in? A. 
I was in the front, on the right. 

Q. Do you recall how far you got before the accident oc¬ 
curred? A. It didn’t seem to be very far from the place. 

Q. Can you give us anv approximation as to time? A. 
No. 

Q. Do you have any idea of the speed that the automobile 
was traveling, that you were riding in, before the accident 
occurred? A. No, but he was driving very carefully. 

Q. Just before the accident occurred do you recall any¬ 
thing that happened? A. It seemed to me it was a dirt 
road at the intersection there when he speeded up. 

Q. Where was the automobile when he seemed to speed 
up ? A. Right before we left the dirt road. 

Q. Do you know whether or not there was a stop sign at 
that intersection? A. No; I didn’t notice that. 

Q. You told us you did not know the speed that the 

24 car was traveling along there. Do you have any idea 
whether it went much faster when it speeded up as 

you have indicated? A. Yes; it picked up in speed con¬ 
siderably. 

Q. Will you please tell us what happened after it picked 
up speed? A. It went into a skid and started to swerve 
from side to side, and everything went black. 
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By the Court: 

Q. Could you see both ways on the macadam road you 
were .coming to, as to whether cars were coming or not? 
A. Yes. 

Q. You had good visibility, did you, so you could tell 
whether cars were coming or not? A. Yes. 

The Court. Proceed. 

By Mr. Galiher: 

Q. Did you see any automobiles coming in either direc¬ 
tion? A. No; there wasn’t any in sight. 

Q. Did you see any lights from any vehicles coming in 
any direction? A. No. 

Q. Do you have any idea how far your car skidded back 
and forth before everything went black? A. No; just for a 
little ways, though. 

Q. What is the first thing you recall after that? A. 
People came around and was helping us out. 

##•*••#*## 

25 Cross Examination 
By Mr. Latimer: 

Q. Miss Campbell, Mr. Galiher asked you about where 
the car was when it started to skid. I do not recall what 
you said in answer to that. A. As we left the dirt road, 
going on to the intersection. 

Q. Did it start skidding wdiile you were still in the inter¬ 
section, or after you had gotten through it? A. Just as 
we passed it, it started to skid. 

Q. Just after you passed it, or as you were passing it? 
A. As we were passing it, when he increased the speed, 
it started swerving. 

Q. When you spoke of the point where the speed was 
increased, was that the point where the dirt road stopped 
and the macadam started? A. Yes. 

Q. And the skidding started almost immediately after 
that, did it? A. When he increased the speed. 
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Q. Miss Campbell, the fact is, is it not, that Mr. Radze- 
vich was driving properly and carefully up to the time of 
that accident? A. Yes, sir. 

Q. He was not driving at an excessive speed, was he? 
A. No; he was not. 

Q. And he had been driving properly and carefully and 
at a moderate speed? A. Yes; he was. 

26 Q. Before reaching that point? A. Yes. 

Q. Do you know what caused the car to skid? A. 
I guess it was the increase of speed that put it into a skid. 

Q. How did it act after the skidding started? A. It 
started swerving from side to side. 

Q. Did it go all the way from one side of the road to the 
other, or only part of the way over? A. I couldn’t say that. 
Q. Did it go to the left and then to the right? A. Yes. 

Q. Did it again go to the left and to the right; or do you 
know? A. It swerved considerably. 

Q. How many times do you suppose it swerved one way 
and then the other? A. I wouldn’t know. 

Q. It may have swerved over from the left side to the 
right and stopped swerving then; as far as your memory 
goes, I mean. A. Yes. 

Q. So you cannot be sure and tell the jury that it swerved 
from the right to the left and then from the left to the right 
again, and then to the left? A. Yes; I can say that. 

Q. How many times? A. I don’t know how many times; 
I couldn’t say that. 

Q. Did it swerve more than from the right to the 

27 left and back once? A. Yes; it swerved more than 
that. 

Q. Oftener than that? A. Yes. 

Q. But you cannot tell us how much more than that it 
did swerve? A. No, sir. 

Q. You were sitting right by Mr. Radzevich, were you 
not ? A. Yes. 

Q. Did you observe that he omitted to do anything that 
he might have done to prevent the car from skidding? A. 
If he didn’t increase the speed. 
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Q. I mean, after the skidding started. A. No; I did not. 

Q. As far as you observed, he may have done everything 
that he could to bring the car to a standstill, as far as you 
observed, sitting right beside him? A. I don’t know. 

The Court. What did you say in answer to that? 

The Witness. “I don’t know.” 

The Court. Do you mean by that, you do not know 
whether he did all he could have done, or what do you 
mean by “I don’t know”? A. Everything happened so 
quickly I just didn’t observe. 

Bv Mr. Latimer: 

Q. Miss Campbell, you say that Mr. Radzevich speeded 
up just as you were approaching the intersection. That is 
right, is it not? A. Yes, sir. 

28 Q. From the time he started to speed up until the 
accident, was he not still going at a moderate rate of 
speed? A. No. 

Q. You say he was not going at a moderate rate of speed? 
A. Will you repeat that question ? 

Mr. Latimer. Read the question, please, Mr. Reporter. 

(The question referred to was read by the reporter as 
above recorded.) 

The Witness. No; it didn’t seem like it. 

By Mr. Latimer: 

Q. It didn’t seem moderate, to you? A. No, sir. 

Q. You remember the deposition, do you not, which was 
taken on the 30th of October? A. Yes, sir. 

Q. I would like to ask whether, when that deposition was 
taken, you did not tell us then that it was true that Mr. 
Radzevich had driven at a reasonable rate of speed all the 
way out to his sister’s that evening and also from his 
sister’s up until the accident took place? A. That is right. 

Q. And that is true? A. Yes. 

Mr. Latimer. That is all. 
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Redirect Examination 
By Mr. Galiher: 

Q. Will you tell us what caused the accident, so far as 
you know? A. As far as I know, when he left the 

29 dirt road it was the increase of speed that caused it. 

Mr. Galiher. That is all. 

Vincent Guamera, 

**##•#*### 

Direct Examination 

Q. Would you say it was heavy or light or medium, 

30 or what sort of rain was it? A. It was just a medium 
rain; it wasn’t a driving rain. 

Q. As you proceeded back toward Washington in what 
part of the car were you sitting? A. On the rear seat, on 
the right hand side. 

Q. Did you have occasion to observe the manner in which 
the car was being driven before it reached Springfield 
Crossroads? A. Yes, sir. 

Q. I take it that as you went along there was a conversa¬ 
tion back and forth between the parties in the car? A. Gen¬ 
eral conversation. 

Q. You were on the right rear seat? A. Yes, sir. 

Q. As the car in which you -were riding approached the 
Stop sign what took place? A. Just before we reached the 
intersection he speeded the car up, and when it entered on 
this slippery road it started spinning or careening. 

The Court. You mean, the road with the rain on it? It 
did not have any grease on it, did it, so far as you know ? 
The Witness. No, sir. 

The Court. All right. Proceed. 

By Mr. Sheehan: 

Q. Did you observe the Stop sign yourself? A. Yes. 

Q. Did he stop for the sign? A. No, sir. 
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Q. He drove through it! A. Yes, sir. 

31 Q. And increased his speed before doing so! 
A. Increased the speed before he reached that point. 

Mr. Latimer. I do not like to interrupt, but I think coun¬ 
sel ought to ask the witness to tell what happened. 

The Court. In this case you should be very particular 
not to lead the witness. 

By Mr. Sheehan: 

Q. What was the approximate speed before the vicinity 
of the Stop sign was reached! A. I would say, in my esti¬ 
mation, 35 or maybe 40, or under 40—some place in that 
neighborhood. 

Q. After the speed had been increased as you have testi¬ 
fied approximately, what was the speed! A. In my esti¬ 
mation, fifty miles an hour. 

Q. How are you able to estimate that speed at 50 miles 
an hour! A. I have been driving for probably 15 years. I 
was a policeman at one time, in traffic, and perhaps would 
have a fairly good judgment of speed. 

Q. Did you have occasion to clock cars! A. At times; 
yes. 

Q. So you would estimate the speed at approximately 50 
miles an hour! A. Approximately so; yes. 

Q. What happened after the speed was accelerated! 
A. At that time we entered the intersection and the car 
started—I guess it was out of control. 

Q. What did the car do! A. The last thing I remember 
was the telephone pole, and we were heading directly for it 
and hit it. 

32 Q. You struck it! A. We certainly did. 

Q. The car struck the telephone pole! A. Yes, sir. 

Q. What do you next remember! A. I was in the car. 
It was on the opposite side of the road, and there was no¬ 
body else in it. So I found my way out of the car and 
looked for the other members of the party. 

Q. Approximately how far was the car from the tele¬ 
graph pole that had been struck! A. It was across the 
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road; I would say, approximately 40 feet on the opposite 
side. 

Q. Have you had occasion since the accident to measure 
the distance from the point where the car came to rest on 
the opposite side of the road? A. Yes, sir. 

Q. How far is it? A. That is why I say “approxi¬ 
mately/’ I would have to look—I don’t know; I would say 
it was forty, in my estimation. I know I did measure it, 
and it was maybe 41 or 42. 

Q. Did there come a time when you visited the scene of 
the accident at the crossroads, after the accident? A. Yes, 
sir. 

Q. I show you these three pictures which have been al¬ 
ready admitted in evidence. What are those pictures? 
A. This is the picture—I was with you when you and I 
took them. This (indicating) is the corner, and the Stop 
sign, and here (indicating) is the intersecting road and the 
road that goes off this way (indicating). It was 
33 right up this road where the accident took place. 
Here is the place here (indicating). 

Mr. Latimer. May I look at that before you pass to an¬ 
other one? 

Mr. Sheehan. Certainly (handing photographs to Mr. 
Latimer). 

By Mr. Sheehan: 

Q. Can you make a little mark on this picture to show 
what pole was struck? A. I don’t know which one of the 
two it is. There are two of them there. One is evidently 
the new one and one is the old one. This is the point (indi¬ 
cating). I couldn’t swear to that. 

Q. These (indicating) are the two poles? A. Yes, sir. 

Q. What does this third picture indicate? A. It shows a 
gravel road leading to the Stop sign on the corner. This 
is the intersection (indicating) and this is the road leading 
to it (indicating), the road we traveled. 

Q. And that car in the picture is parked where? 
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Mr. Latimer. Would it not be more helpful to the jury, 
as he explains each one of those, to let the jury see the par¬ 
ticular picture 1 

Mr. Sheehan. Very well, Judge. 

(The photographs were shown to the jury by Mr. Shee¬ 
han.) 

Mr. Latimer. May I inquire when these pictures were 
taken? 

By Mr. Sheehan: 

34 Q. When were they taken, approximately. A. I 
don’t know the date. 

Q. With respect to the happening of the accident? 

Mr. Latimer. In months. 

A. Maybe a couple. I would say that; yes. 

Mr. Latimer. That is close enough. 

By Mr. Sheehan: 

Q. Mr. Guarnera, you were telling us that after the acci¬ 
dent you got out of the car, which was about 40 feet from 
the telegraph pole that had been struck on the opposite 
side of the road? A. Yes. 

Q. What did you do after you got out of the car, please? 
A. I looked around on the ground. It was pitch dark, and 
I looked for the folks that were with me, and after while I 
found them. 

Q. Did anyone come out of the house nearby? A. A lady 
came out of the house across the street. I believe she is the 
one that called the ambulance; I don’t know. 

Q. When you first got out of the car and were looking 
over the scene of the accident did you observe the telegraph 
pole that the car struck? A. Yes. 

Q. What was its condition? A. It was broken off a 
couple of inches from the ground line or the surface of the 
ground. 

Q. Broken completely off? A. Yes, sir. 
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Q. When you revisited the scene to take these pic¬ 
tures did you again notice this particular pole? 

35 A. Yes. The pole was still there, alongside of a 
new one that had been put up. 

Q. Did you closely observe it at that time? A. Yes, sir; 
I did. 

Q. What was the approximate diameter of the pole? 
A. I would say, probably an 8-inch telephone pole. 

Q. Do you know the approximate distance from the point 
where the Stop sign is located to the point where the tele¬ 
graph pole is located? A. Yes, sir. In fact, I measured it. 
It was 265 feet, to my recollection. 

Q. When did you measure it? A. On Saturday, sir. 

Q. This past Saturday? A.Yes, sir. 

Q. Is that the time when you also measured the distance 
from the location of the broken pole to where the car came 
to rest ? A. That is right; yes, sir. 

Q. Just before the accident and before the car in which 
you were riding left the gravel road to go on the macadam¬ 
ized road, did you observe the lights from any other auto¬ 
mobile? A. No, sir. 

Q. Were there any other automobile lights there? 
A. No; there were not. 

Q. What was the condition with reference to lighting or 
lack of lighting at that point at that time? A. There was 
more of a lack of lighting. There were no lights, to my 
recollection; no street lights. 

36 Q. It was dark? A. Yes, sir. 

Q. Except for the lights on your automobile? 

A. Yes. 

Q. Pitch dark; is that correct? A. As I remember it. 

Q. Mr. Guarnera, I believe there came a time when an 
ambulance arrived and you were taken to the Alexandria 
hospital? A. Yes, sir. 

40 Cross-examination of Vincent Guarnera 

• ••*#•#••• 


29 


42 Q. Did the car pass safely over and through the 
intersection? A. You are speaking of the intersec¬ 
tion. 

Q. Yes; the intersecting road. A. That is hard to say, 
sir. I could say it passed safely over and through it. 

Q. Would you say that it did not pass safely over and 
through it? A. My recollection is that the car went into a 
skid as it hit the intersection. 

43 Q. Do you recall, Mr. Guarnera, your deposition 
having been taken on the 30th of October last, about 

18 or 19 days ago? A. I do. 

Q. I will ask you whether or not on that occasion you 
were asked this question: 

“Q. The car passed safely over that highway, did it not, 
that intersecting highway ?” 

And you answered: 

“A. Yes.” 

A. I would like to make an explanation of that. That 
whole area— 

Q. Just a moment. I am going to give you plenty of time 
to make your explanation. I would like to know whether 
that is the answer you made at that time. A. Possibly so. 

Q. Now, any explanation you want to make you may pro¬ 
ceed to make. A. The whole intersection is surfaced, and I 
would say we passed the Stop sign safely. To my recollec¬ 
tion, the car went into a skid as it hit the surfaced road. 

Q. Your present recollection is that the car did not pass 
safely through the intersection, but that it started to skid 
in the intersection ? Is that correct 'l A. That is right, sir. 
Q. This road from the sister’s home to that intersection 
is a dirt or gravel road, is it not ? A. Yes, sir. 

44 Q. And somewhat bumpy? A. Somewhat. 

Q. It is not a road that one would be apt to speed 
up on, is it? A. I would say no; No, I would not. 
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Q. Mr. Radzevich did not speed up on it, did he? A. Not 
until the time he speeded up before he entered the inter¬ 
section. 

Q. In entering from a bumpy dirt road into a macadam 
road it is normal and natural to speed up some, is it not? 

Mr. Sheehan. I object to that, if your Honor please, be¬ 
cause it is a speculative question. 

The Court. The court thinks it is proper cross-examina¬ 
tion. Of course I will hear you. 

(After argument): Objection overruled. 

By Mr. Latimer: 

Q. Mr. Guarnera, this was a pretty dark night, was it 
not? A. Yes, sir. 

Q. And the road, I think you said yesterday, was not 
lighted. Did I correctly understand you? A. That is right. 

Q. Were the occupants of the car, at the time they left the 
sister’s home, engaged in an actual conversation among the 
four of you? A. I would say yes. 

Q. WTiich side of the car were you sitting on? You w r ere 
on the back seat, I understand? A. On the right side, sir. 

Q. In order to talk with Miss Childs you would be 
45 turning, then, to the left, would you not? A. Nor¬ 
mally ; yes, sir. 

Q. I would hardly expect that you would recall -whether 
at a particular time you turned toward her and engaged in 
conversation? A. At what particular time? 

Q. At the time when you say the car speeded up, before 
it came to the intersection. A. I saw the Stop sign so sud¬ 
denly at that time— 

Q. Are you quite clear in your mind that you saw the 
Stop sign that night? A. Certainly, sir. 

Q. Undoubtedly there is a Stop sign there. I am just 
trying to test your recollection of the events of that eve¬ 
ning. Notwithstanding the very dark night, the absence 
of light, and being on a road with -which you were not 
familiar, I take it, and being engaged in a general conver- 


sation, nevertheless you are quite sure you saw that Stop 
sign? A. Definitely, sir. 

Q. Was there anything in particular to attract your at¬ 
tention to the Stop sign? A. What attracted my attention 
to the Stop sign, sir, was the fact that the car speeded up, 
and I immediately looked ahead and saw the sign. 

Q. Oh. The sign was some distance ahead when Mr. 
Eadzevich speeded up? A. In my estimation, I would say 
probably fifty or sixty yards ahead. 

Q. The Stop sign was fifty or sixty yards ahead of 
46 where he was when he started to speed up on that 
bumpy road? A. Yes, sir. 

Q. I think you stated that you were going into the Service 
in a few days? A. Yes. 

Q. Selective, or getting a commission? A. Selective, sir. 

Q. Have you taken your physical? A. Yes. 

********** 

49 Q. On your direct examination, Mr. Guarnera, you 
stated that at some point you said, “Watch out, 

Tom.” Was that what you said? A. Yes, sir. 

Q. I wish you would tell the jury just as near as you can 
at what point you made that remark? A. At the point 
when I saw that the car was not going to be stopped at the 
Stop sign. 

Q. That is, between the time you first saw the Stop sign 
and the time he reached the Stop sign; is that cor- 

50 rect? A. I would rather have you— Would you re¬ 
peat that? 

Q. You said you had seen the Stop sign some distance 
before you reached it. That is what I understood you to 
say. Is that correct? A. That is right, sir. 

Q. And you noticed it about the time that Mr. Radze- 
vich speeded up? A. Yes, sir. 

Q. Can you tell us whether you spoke immediately when 
he started to speed up, or spoke at the time he was passing 
the Stop sign, and said “Watch out, Tom”? A. I would 
say it was before we got to the sign. 
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54 Joseph J. Howard was called as a witness on be¬ 
half of the plaintiffs and, being first duly sworn, was 

examined and testified as follows: 

Direct Examination 
By Mr. Sheehan: 

Q. Will you give us your name, please? A. Joseph J. 
Howard. 

Q. You are a member of the Virginia police? A. Fair¬ 
fax County police. 

Q. And you were so employed in July of 1941? A. That 
is right. 

Q. Did you have occasion to investigate an accident which 
occurred near Springfield crossroads the night of July 29, 
1941? A. I did. 

Q. Are you familiar with those roads as they cross from 
east to west and also from north to south? A. Yes, sir. 

Q. Is the macadamized surface road a state road? 
A. Both of those roads are state roads. 

Q. Would you say that this picture, which is initialed by 
the pre-trial Judge “D.A.P.” and which has the number 
132 on the back of it, indicates the condition with respect 
to the existence of the Stop sign on that date as you ap¬ 
proach from Alexandria, off the gravel? A. Yes; that is 
the intersection. 

55 Q. And a Stop sign was there? A. Yes, sir. 

Q. How long after the accident was it before you 
reached the scene? A. As near as I can judge from people 
that were at the scene, the accident happened around 11 
o’clock and I got there about 1:15. 

Q. I show you this picture marked “Defendant’s Ex¬ 
hibit No. 1.” Does that indicate the scene after the pole 
was replaced? A. Yes. That is where the accident took 
place. 

Q. The automobile collided with the pole? A. Yes. 
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Q. When you got there, what was the condition of this 
pole on the right? Had it been replaced when you reached 
the scene of the accident? A. You mean, that night? 

Q. Yes. A. No. The pole was still there; it was cut off. 

Q. Broken off at the bottom? A. Yes; that is right. 

Q. Had the car been moved? A. No; the car was still 
in the same—no; the car had been moved. It was sitting 
in the lady’s yard when I got there. 

Q. You do not know of your own knowledge where the 
car wound up after the accident? A. Prom the indications 
in the road, it apparently had crossed the road. 

Q. To the opposite side? A. That is right. 

56 Q. And came to rest about where ? About how far 
down the road from the pole, would you say? A. I 
can give you the number of feet if you want it (referring 
to a memorandum). Forty-one feet was the distance after 
the pole was cut off, to where the car came to rest. 

Q. Did you examine the front of the car that struck the 
telephone pole and cut it off? A. Yes. 

Q. What condition was it in? A. The car was torn up in 
the front. 

Q. Was it to the left or the right or the center? A. It 
was the left side; I mean, the left front. 

Q. How near the center? A. I don’t know; I couldn’t 
tell you that. But the damage was mostly to the left side, 
on the front of the car. 

Q. Was the car badly torn up inside and out? A. I would 
say the car was damaged pretty badly. 

Q. Was the frame bent? A. I don’t know whether the 
frame was bent or not. 

Q. It was a rather sorry looking mess when you saw it; 
is that it? A. You could tell it had been in a collision, all 
right. There was plenty of evidence there. 

Q. Plenty of evidence to indicate the car had struck the 
pole and cut it down; is that right? A. Yes. 

Q. And then continued for 41 feet to the opposite side of 
the road? A. That is right. 
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57 Mr. Sheehan. That is all. 

Mr. Latimer. May I use the blackboard for a mo¬ 
ment, your Honor? 

The Court. Yes. 

(Mr. Latimer sketched on the blackboard.) 

Cross Examination 
By Mr. Latimer: 

Q. Officer, can you see the board, my markings on it, I 
mean? A. Yes. 

Q. This road upon which the accident occurred was 
known as Route 644, was it not? A. That is correct. 

Q. And the road which intersects it just west of the inter¬ 
section— 

Mr. Galiher. Pardon me for interrupting you, but pos¬ 
sibly the officer could draw a little better diagram. 

Mr. Latimer. I have no doubt in the world of it. 

Mr. Galiher. Would you make the effort to do that, 
Officer? 

The Witness. I will give it to you as well as I can. Do 
you want me to draw everything I found there that night? 

By Mr. Latimer: 

Q. Yes. I might ask you, first, whether this represents 
the drawing on the report you made at headquarters. Do 
you have your original with you? A. Yes, sir. 

Q. Let us see that. A. This (indicating) is not 

58 the original, but it is the copy that I took from the 
original. 

Q. To bring over here? A. Yes. 

Mr. Latimer. Is there any objection to his using this in 
lieu of the original? 

Mr. Sheehan. None at all. 

Let us see you “go to town” now, and make the entire 
drawing. 

Mr. Latimer. He is not going to have any interruptions 
from me or any suggestions about it. 
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(Witness drew on blackboard a diagram of the scene of 
the accident.) 

Mr. Latimer. I will admit that it is much better than I 
could have done. 

By Mr. Sheehan: 

Q. What was the approximate diameter of the pole that 
was cut off at the bottom? A. I establish the time of the 
collision at 11 o’clock. 

Q. No; I think you misunderstood my question. I said, 
‘ ‘ What was the approximate diameter of the pole that was 
cut off at the bottom” by this car? A. Oh. I would say it 
was between 12 and 14 inches at the base. 

Q. And at the top, about how much? A. The top of those 
poles would run about 8 to 10 inches. 

Q. Did you examine the wood in the pole at the point 
where it was broken off? A. Yes. 

59 Q. What condition was it in? A. The wood was 
splintered. 

Q. Was it a comparatively strong pole? A. Yes. 

By the Court: 

Q. Did you see it just that night? How long did you see 
the pole? A. I saw the pole that night. 

Q. And that is the only time you saw it? A. I saw the 
pole after the accident happened; yes. 

Q. But you never saw it after that? A. No, sir. 

Q. Do you mean to say you can testify in the dark whether 
that pole had dry rot or whether it was a sound pole? A. 
Well— 

Q. Of course you may have had some experience; I don’t 
know. A. Just previously to the time I went on the force 
T worked nine years with the Potomac Electric Power Com¬ 
pany on that type of work. 

The Court. I see. 

Mr. Latimer. Has your Honor finished? 

The Court. Yes. 
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By Mr. Latimer: 

Q. Do you know what the condition of the pole was be¬ 
fore the accident? A. You mean, the condition of the pole 
being off the ground? 

Q. Had you seen or examined the pole before the 
CO accident at any time? A. I passed by that particu¬ 
lar place quite a number of times and I remember 
the pole there. The pole apparently was in good shape. 

Q. Did you ever examine it before? A. I mean, I had 
just seen the pole there. 

Q. Mr. Howard, I am going to refer to these things be¬ 
cause I do not believe that all the jurors can make out the 
letters. You will correct me if I am wrong. First, you have 
644 as the road on which the parties were traveling, and 
here (indicating) is the intersection with 617, the Stop sign 
for 644, and the Stop sign on the other side for 617. This 
mark (indicating) I take it is the end of what you have in¬ 
dicated as “Dirt Sur.” for dirt surface. A. Yes, sir. 

Q. And that is where it stopped? A. Yes. 

Q. How many feet was the Stop sign from the intersec¬ 
tion? A. I did not measure that. 

Q. Have you any distinct recollection, so that you can 
give the jury a fair estimate of the distance, that is, the 
distance from the Stop sign to the inner side of the inter¬ 
secting road? A. As far as I remember, I believe that Stop 
sign is fairly close to the road. 

Q. Would you say within three or four feet? A. No; I 
would say, as far as I remember, I believe it is about ten 
feet back. 

Q. About ten feet west of the intersecting road? A. 
That is right. 

61 Q. This mark you have put here, I take it, is the 
center of the road. Is that road capped or crowned? 
A. No, sir. There is quite a number of trucks that travel 
those roads in there, and the trucks coming up from Alex¬ 
andria on 644, and there is a considerable amount of loose 
gravel in that road there. 
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Q. What does this in the middle represent (indicating) ? 
A. That indicates the traffic traveling on 617 has made sort 
of a furrow in there where the two wheels would kick the 
gravel off the macadam. In other words, that particular 
spot in the road is covered with gravel, and the tires on 
both sides of that would keep the gravel off the macadam. 

Q. This is a macadam road, is it not (indicating)? A. 
Yes, sir. 

Q. And this (indicating) is a macadam road from this 
point? A. Yes, sir. 

Q. East? A. Yes, sir. 

Q. And this gravel which is here (indicating)—was that 
gravel that was worked up from the dirt surface, or how 
do you account for gravel being there? A. I would say it 
would be gravel worked up from that dirt surface and also 
from the trucks making that turn in there. 

Q. Turning off the macadam a little ? A. Turning off of 
644 and north on 617. 

Q. What is this (indicating)? A. That is a lot of loose 
gravel that usually lies in the road. 

62 Q. You have measured, I see, from the east side 
of the intersecting road to the pole, and that distance 
is 276 feet. Am I right? 

The Court. It is the west side, is it not? 

Mr. Latimer. Alexandria is to the east, as I understand 
it. A. That is right. 

Mr. Latimer. I had better put “East” here, because 
your Honor is not the only one confused about the direc¬ 
tions. 

By Mr. Latimer: 

Q. So that on a straight line the distance is 276 feet, is 
it not? A. No, sir. The 276 feet is to the point where the 
skid mark first started in the road. 

Q. Suppose you show us. A. On this particular night I 
measured from the east side of the road 617 to this point 
where the skid mark first started (indicating). Then I 
took my measurement from here (indicating). I took it 
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to the point where it left the macadam part of the road and 
where it swung down to the dirt; and this measurement is 
from the point where the skid mark left the road to the 
point of the pole, w’here it originally had been. 

Q. So we have there a total distance from the east side 
of 617 of 276, 42, and 34; a total of 352 feet. That is cor¬ 
rect, is it—that the total distance from the east side of the 
intersecting road to the pole is 352 feet? A. Yes, sir; that 
is correct. 

Q. Where did you find the skid marks had started? At 
this point, did you say? A. Yes. They started right 
63 there (indicating). They started to bear off the road 
and then come back into the pole. 

Q. You mean that the skidding started, so far as any 
indication on the road was concerned, 276 feet from the far 
side or east side of 617 ? A. That is correct. 

Q. Did you make pretty careful examinations of the roads 
for skid marks that night? A. Yes. 

Q. I wish you would look at this photograph and see 
whether you see the tracks of a car. 

Mr. Sheehan. I think the photograph speaks for itself. 
I will concede that there are some marks there which ap¬ 
parently have been caused by an automobile. 

The Court. How long after the accident was that photo¬ 
graph taken? 

Mr. Latimer. On the first of August. The accident oc¬ 
curred on the 29th of July. 

Mr. Sheehan. We have no objection. 

The Court. All right. 

By Mr. Latimer: 

Q. Do you see what looks like the track of a car there? 
A. Yes. 

Q. Does that look to you like the track which you found 
there that night, from this point, that is, the edge of the 
macadam, to the pole? A. Yes. 

Mr. Latimer. I will pass it to the jury (handing photo¬ 
graph to the jury). 
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64 Do you have a magnifying glass, Mr. Clerk? 

The Assistant Clerk. No, sir. 

Mr. Sheehan. I have a small one (handing glass to the 
jury). 

By Mr. Latimer: 

Q. You are here this morning in pursuance of a request 
made by Mr. Latimer through Mr. Clark in Alexandria, are 
you not? A. That is correct. 

Q. After the car struck the pole it appears from your 
drawing as if it veered to the left across the road in a 
slanting direction. Is that correct? A. Yes. 

Q. From the conditions you found there does that indi¬ 
cate that the car struck the pole more or less on the side, 
or head on? A. As I remember the condition of the car, it 
was damaged more or less on the left hand side of the 
car. 

Q. The left hand side? A. The front of the car was 
damaged here (indicating). 

Q. Suppose you indicate with the chalk where the dam¬ 
age was. A. It was damaged mostly on the left side, but 
the whole front of the car was damaged. 

Q. I take it from this that the width of the macadam there 
is 18 feet; is that correct? A. Yes. 

Q. Did you take any measurement of the width of this 
intersecting road? A. No, sir; I did not make a 

65 measurement of that. 

Q. Can you tell us from your recollection whether 
its width is about the same as Route 644? A. I think they 
are both pretty much the same in width. 

Q. The 18 feet does not represent anything but the mac¬ 
adam itself, does it? A. No, sir. 

Q. And then there are the sides of the road as indicated 
here (indicating), without the roadway being actually 
marked by any fence? A. That is right. 

Q. It is open here and open on this side (indicating) ? A. 
Yes, sir. 
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Q. I assume, Officer, from what you have said, that you 
examined all the way back for skid marks; is that correct? 
A. Yes, sir. I walked back up the road. I did not see any¬ 
thing in the road there at all. 

Q. Was there a definite mark showing skidding commenc¬ 
ing at this point (indicating), so definite that you had no 
difficulty about it? A. Yes; at this point here (indicating). 

Mr. Latimer. That is all. Thank you. 

Redirect Examination 
By Mr. Sheehan: 

Q. It had been raining; is that correct? A. When I got 
to the scene of the accident the road was damp. I don’t 
know exactly how much water had fallen down there that 
night. 

Q. The road is so graded that it would rapidly 
66 drain off? A. Yes, sir. 

Q. Do you know what the duty of a motorist is as 
he approaches the Stop sign, according to state highway 
regulations? A. They are supposed to come to a complete 
stop. 

Mr. Sheehan. That is all. Thank you. 

May this witness be excused? 

The Court. Yes. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8455. 


ANNE MARINE CHILDS, MARY CAMPBELL, 
VINCENT GUARNERA, Appellants, 

y. 

THOMAS J. RADZEVICH, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


The parties will be usually referred to herein as plain¬ 
tiffs and defendant respectively. 

Charges of Negligence. 

For the purpose of simplification of the issues (F. R. 
C. P. 16; Dist. Ct. rule 12) the charges of plaintiffs, upon 
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which the case was tried, were thus stated by plaintiffs’ 
counsel at pre-trial (Tr. 1): 

“Plaintiffs claim defendant was guilty of gross neg¬ 
ligence in that he drove his automobile at an excessive 
rate of speed prior to the accident in view of the condi¬ 
tions and circumstances existing at the time and in 
that he passed a stop sign without stopping and there¬ 
after lost control of his automobile and after going 
some 200 feet crashed into a telephone pole, and that 
such gross negligence was the proximate cause of the 
injuries sustained by the plaintiffs.” 

Counter Statement of the Case. 

Plaintiff Guarnera and the defendant were friends of 
several years standing and were employed prior to and at 
the time of the accident in the same building (Appellee’s 
App. 2). Guarnera was acquainted with both of his co¬ 
plaintiffs (Appellee’s App. 2), but defendant met them 
for the first time when he and Guarnera called for them in 
defendant’s car in the late afternoon of the day of the 
accident (Applts’ App. 11). It had been arranged between 
Guarnera and defendant earlier the same day that Guar¬ 
nera should invite two young ladies to accompany them 
upon a visit that evening to the home of the defendant’s 
sister in Virginia, and that the party would have dinner 
at Alexandria en route (Applts’ App. 12, Appellee’s App. 
2, 3). In pursuance of this arrangement Guarnera invited 
Miss Childs and through her he also invited Miss Campbell 
who was employed at the same place as Miss Childs 
(Applts’. App. 11,12). 

According to plan the party left Washington about 6:30 
or 7:00 P. M. (Applts’. App. 12), drove to Alexandria 
where they dined and then on to the home of defendant’s 
sister which was 7 or 8 miles west of Alexandria (Applts’. 
App. 8) and on the highway known as Route 644 (Applts’. 
App. 36). They arrived there around 8:30 (Applts’. App. 
12) and remained until 10 or 10:30 (Applts’. App. 12, 20, 
Appellee’s App. 3) when they started back to Washing- 
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ton by the same route (Applts’. App. 8). It was then rain¬ 
ing, the extent of the precipitation being described as “very 
slightly” or “medium” (Applts’. App. 20, 24). This high¬ 
way from the sister’s home to its intersection with an¬ 
other highway, known as Route 617 (Applts’. App. 
36), a distance of about one and one-half miles (Applts’. 
App. 8), was a “somewhat bumpy” (Applts’. App. 29) dirt 
or gravel road (Applts’. App. 20), and approximately 
straight (Applts’. App. 17) to and through said intersection 
and then bore slightly to the right (Applts’. App. 41). From 
the intersection to Alexandria Route 644 was, like Route 
617, surfaced with macadam (Applts’. App. 16). Both of 
these highways are what is known as State roads (Applts’. 
App. 32) and the width of the macadamized portion of both 
was about the same, namely 18 feet (Applts’. App. 39). 
Route 644 was not “capped or crowned.” (Applts’. App. 
36). 

When the party reached said intersection they could see 
both ways on the intersecting road (Applts’. App. 21) and 
there were then no cars in sight in either direction upon 
either of these highways (Applts’. App. 10, 21, 28). Vis¬ 
ibility for approaching cars was good (Applts’. App. 21). 
There were neither up nor down grades at or adjacent to 
the intersection upon the road they were travelling 
(Applts’. App. 41) and there was no evidence that the in¬ 
tersecting road was not also level. As they were about to 
leave the “bumpy” portion of 644, immediately west of the 
intersection, defendant accelerated the car’s speed 
(Applts’. App. 9, 10, 20, 21) and crossed the intersection 
without stopping, notwithstanding the “stop” sign stand¬ 
ing on Route 644 about 10 feet from the west line of 617 
(Applts’. Br. 2, 3, 9; Applts’. App. 36), but it is not claimed 
by plaintiffs that any injury was suffered by them at or 
within the intersection. Guarnera testified that the car 
passed safely over and through the intersection but that the 
skidding started there (Applts’. App. 29). At this time all 
four of the party were engaged in general conversation 
(Applts’. App. 16)/ 
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As a result of the skidding, and the swerving which fol¬ 
lowed (Applts.’ App. 20) the car got out of defendant’s 
control (Applts’. App. 25), and when it reached a point 318 
feet from the east line of the intersecting road (617) it went 
off of the macadamized surface to the right, traveled 34 
feet upon the soft ground alongside of the macadam and 
struck a telephone pole (Applts’. App. 37, 38) with great 
force resulting in injuries to plaintiffs, and also to the 
defendant (Appellee’s App. 3, 4). This pole stood a few 
feet to the right of the macadamized surface (Photograph 
Tr. 83, identified at trial,—Applts’. App. 38). 

Officer Howard of the Fairfax County Police made an in¬ 
vestigation of the accident several hours after it occurred 
(Applts’. App. 32), including certain measurements here¬ 
inafter referred to (Applts’. App. 37, 38). The informa¬ 
tion he obtained, including a drawing of the two highways 
at and adjacent to the intersection, was embodied in a writ¬ 
ten report to the County Police Headquarters (Applts’. 
App. 34). With a copy of said drawing before him he 
testified to the following facts, among others: that he 
carefully examined the road upon which the accident oc¬ 
curred from the intersection to the telephone pole (Applts’. 
App. 38) and that the only skid marks which he could dis¬ 
cover started 276 feet from the east side of Route 617 
(Applts’. App. 37, 40), and extended for a distance of 42 
feet to the point where the car left the macadam (Applts’. 
App. 37,38), which point was 34 feet from the pole (Applts’. 
App. 38). He also identified upon the photograph (Tr. 
83) exhibited to him by defendant’s counsel, the 
skid marks above mentioned and the tracks made by 
the car (Applts’. App. 38) from the point where it 
left the macadam to the pole. Said photograph was marked 
Defendant’s Exhibit No. 1, for identification (Appellee’s 
App. 7). 

The statutory speed limit upon this highway at the time 
of the accident was 55 miles per hour (Virginia Code 1936, 
as amended, Acts of Assembly 1938, Sec. 62, p. 146). The 
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highest estimate of any of the witnesses of the speed of 
defendant’s car at or immediately before the accident oc¬ 
curred was that of Guarnera who stated that in “his esti¬ 
mation” its speed had been accelerated from 35 or 40 miles 
an hour, a short distance west of the intersection, to 50 miles 
per hour (Applts\ App. 25). Miss Childs estimated that 
the speed reached “40 or 45 miles” (Applts. App. 8) and 
stated that she could not say “definitely beyond that but 
it seemed to me that he was going faster than that as we 
were coming to the intersection” (Applts’. App. 15, 16). 
Miss Campbell testified that she had no idea of the speed 
of the car before the accident occurred “but he [defendant] 
was driving very carefully” (Applts’. App. 20) and right 
before they reached the dirt road at the intersection the 
car “picked up speed considerably” (Applts’. App. 20) 
that is, at the point where the dirt road stopped and the 
macadam started (Applts’. App. 21). She made no at¬ 
tempt to estimate the speed of the car either before or after 
passing the intersection. 

There was no evidence that defendant did or failed to do 
anything after the skidding started which contributed to or 
might have prevented the accident. Miss Childs was asked 
whether she observed whether defendant was making any 
effort to stop the skidding and her answer was “That I could 
not say. I was in the back.” (Applts’. App. 19); and Miss 
Campbell, who was sitting beside the defendant, was asked 
whether she observed that he omitted to do anything he 
might have done after the skidding started and her answer 
was “No; I did not.” (Applts’. App. 22, 23) 

Miss Campbell further testified that defendant was driv¬ 
ing properly and carefully and not at an excessive but at a 
moderate speed (Applts’. App. 22) up to the time of the 
accident (Applts’. App. 22) but when he speeded up as they 
approached the intersection it “didn’t seem like” it was 
moderate (Applts’. App. 23). She expressed the opinion 
that the cause of the accident was the increase in speed 
above referred to and the skidding and swerving which 
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followed (Applts\ App. 22, 24). She also testified that 
she had seen the defendant “a few times’’ since the ac¬ 
cident (Appellee’s App. 8), but that in neither of her con¬ 
versations with him did she say anything about the accident 
being due to his negligence or to any fault upon his part 
(Appellee’s App. 8). 

Each of the plaintiffs saw and separately talked with de¬ 
fendant at times subsequent to the accident and before their 
suit was started (Applts’. App. 13, Appellee’s App. 4, 8) 
and none of them ever made any charge or complaint to 
him that the accident was due to any fault upon his part 
(Appellee’s App. 5, 8; Applts’. App. 13). Miss Childs testi¬ 
fied also that she never made any such complaint in her con¬ 
versations with her co-plaintiffs (Applts’. App. 13), and 
each of the plaintiffs testified that they never complained 
to anyone that the accident was due to any fault of the 
defendant (Appellee’s App. 6, 9; Applts’. App. 13), other 
than to their attorney (Appellee’s App. 6, 9; Applts’. App. 
13). 

SUMMARY OF ARGUMENT. 

1. The defendant’s only duty to the plaintiffs was to 
observe slight care for their safety and, therefore, plain¬ 
tiffs were not entitled to recover unless they established 
by their evidence that their injuries were the result of 
gross negligence of the defendant. 

2. To be gross the negligence of the defendant, if any, 
must have been such as to shock fair minded men, and to 
show an utter disregard of prudence amounting to com¬ 
plete neglect of the safety of the plaintiffs. 

3. The speed of defendant’s car when it started to skid, 
was well within the lawful speed limit and was not exces¬ 
sive under the conditions and circumstances established by 
the evidence. 

4. Though defendant violated a statute in entering the 
intersection without stopping, this was not an act which, 
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under the circumstances shown by the evidence, would 
render him liable in damages to plaintiffs, first, because 
such act was not the proximate cause of the accident and, 
second, because the plaintiffs sustained no injuries while 
defendant’s car was either entering, passing across or leav¬ 
ing the intersection, and hence the hazards at intersections 
which the statute must have intended to safeguard were not 
encountered by them. Even if the failure to stop consti¬ 
tuted negligence and the evidence had shown that this omis¬ 
sion was the proximate cause of the accident, such omission 
alone would not constitute gross negligence as that term is 
defined and applied by the Virginia courts. 

5. The evidence established that the proximate cause of 
the accident was the skidding of the car and the resulting 
loss of control thereof by defendant, and the mere facts 
of such skidding and loss of control do not permit an in¬ 
ference even of ordinary negligence. 

6. The trial justice being firmly of the opinion that plain¬ 
tiffs had not made a case of gross negligence, was bound, un¬ 
der the settled rule in Virginia, as well as the settled rule of 
the Federal Courts, to grant defendant’s motion for a 
directed verdict. 

ARGUMENT. 

Duty of Host to Guest Passenger and Virginia Definition 
of the Term “Gross Negligence.” 

Except where otherwise indicated, all Virginia decisions 
cited herein were guest passenger cases. 

In Thomas v. Snow, 162 Va. 654, 659, 174 S. E. 837, 838 
(1934), the duty of the host to his gratuitous guest pas¬ 
senger is thus stated: 

“The host only ow r es to his guest the duty to ob¬ 
serve * slight ’ care, that is, he is liable only in the event 
the plaintiff guest establishes gross negligence.” 
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citing, among others of its own decisions, Boggs v. Plybon, 
157 Va. 30, 160 S. E. 77; Jones v. Massie, 158 Va. 121, 163 
S. E. 63; Young v. Dyer, 161 Va. 434,170 S. E. 737; and also 
the Massachusetts case of Altman v. Aronson, 231 Mass. 
588,121 N. E. 505, 506 from which case the opinion quotes at 
length. 

This court in a recent decision involving the Virginia 

guest passenger rule, Krueger v. Taylor, _App. D. C. 

_, 132 Fed. 2d 736, said: “The Virginia court has said 

of negligence that ‘to be gross it should shock fair minded 
men’ ” (citing Carroll v. Miller , 175 Va. 388, 9 S. E. 2d 322); 
and the opinion also quotes from an earlier case, Lennon v. 
Smith, 173 Va. 322, 327, 328, 2 S. E. 2d 340, 343, the follow- 
ing: 

“A mere failure to skillfully operate an automobile 
under all conditions, or to be alert and observant, and 
to act intelligently and operate an automobile at a low 
rate of speed may, or may not, be a failure to do what 
an ordinarily prudent person would have done under 
the circumstances, and thus amount to lack of ordinary 
care; but such lack of attention and diligence, or mere 
inadvertance, does not amount to wanton or reckless 
conduct, or constitute culpable negligence for which de¬ 
fendant would be responsible to an invited guest.” 

The foregoing statement was taken from the opinion of 
the Virginia court in Young v. Dyer, supra, and the same 
statement has been quoted in a number of that court’s 
later cases, decided both before and since the enactment of 
the statute (Applts. Br. 4), some of which later cases (in¬ 
cluding Carroll v. Miller —1940) are hereinafter referred 
to. 

In Wright v. Osborne, 175 Va. 442, 445, 9 S. E. 2d 452, 
454, which is cited in the appellants’ brief, p. 8, the court de¬ 
clared that: 

“gross negligence is that degree of negligence which 
shows an utter disregard of prudence amounting to 
complete neglect of the safety of another.” 
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and in Thomas v. Snow, supra, the court, in defining the 
term “gross negligence”, quoted the following from Alt¬ 
man v. Aronson, supra: 

“ It is very great negligence, or the absence of slight 
diligence, or the want of even scant care. It amounts 
to indifference to present legal duty and to utter for¬ 
getfulness of legal obligations so far as other persons 
may be affected.” (Va. 661, S. E. 839) 

Appellants’ Summary of the Evidence. 

Before proceeding further some pertinent comments 
should be made upon the summary of the evidence at page 
13 of appellants’ brief. These comments follow the order 
and numbering of said summary, and the facts here stated 
are all set forth in the Counter-statement, supra, save where 
indicated by additional references to Appellants’ Appendix. 

(1) Narrowness of road. The evidence was that the road 
upon which the accident occurred was a two-lane, level, and 
practically straight State road; that from the West side 
of the intersecting road (617) Easterly it was macadamized 
and 18 feet vride; and that vrhen the party reached the 
intersection no other vehicles were approaching that point 
from any direction. It would seem clear, therefore, that 
under these conditions the width of the road could not have 
constituted any apparent hazard. 

(2) Pitch dark. It is not claimed that defendant was 
operating his car without the usual headlights, or that his 
headlights (Applts. App. 28) did not afford all the light 
ahead which w T as necessary for safe driving, and the evi¬ 
dence w T as that visibility for vehicles, had any been ap¬ 
proaching the intersection upon either road, was good. 
Hence, the darkness presented no apparent hazard. 

(3) Raining. There was at the time a slight or medium 
rain, but in view of the other conditions shown by the evi¬ 
dence it was not such as to have suggested any hazard 
within the intersection. 
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(4) Slippery. There was no evidence that the portion 
of the road upon which the party travelled to the intersec¬ 
tion was slippery, but one of the plaintiffs (Guarnera) 
testified that when the car entered upon the macadamized 
surface of the intersection the road was slippery at that 
point. Whether this was due to the rain or to the loose 
gravel in the intersection (Applts\ App. 36, 37) did not ap¬ 
pear, but there was no evidence that defendant saw or 
should have seen as he approached the intersection that the 
surface thereof was in any condition that might render it 
hazardous. 

(5) Curve in road. The evidence was that the road was 
“approximately straight ”, and the photographs (Applts. 
App. 41) show that the slight bend in the road started im¬ 
mediately beyond, that is East of, the intersection. It is 
obvious, therefore, that the so-called “curve” presented no 
apparent hazard within the intersection where the skidding 
started, nor even beyond the intersection. 

(6) Loose gravel on dirt road. The nature or condition 
of the dirt and gravel road, which was West of the inter¬ 
section, would seem to be of no significance upon the points 
in question, as the car had safely travelled and had left this 
portion of the road when the skidding started. 

(7) Requires no comment. 

(8) Poor vision. This point is sufficiently answered in 
paragraph (2) above. 

(9) Stop sign. The legal effect of the failure to stop 
under the circumstances established by the evidence is suf¬ 
ficiently discussed infra , pp. 12-16. 

(10) Speed. This point is also discussed infra pp. 16-19. 

(11) Wrong side of road. There was no evidence what¬ 
ever that the car was on the wrong side of the road when 
approaching or passing across the intersection, or at any 
other time, save when it got out of defendant’s control 
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after it skidded and then swerved from side to side. How¬ 
ever, when the car went off the road it was not on the wrong 
side, and the skid marks showm upon the photograph (Tr. 
83), identified by Officer Howard as the only skid marks he 
was able to discover, clearly show that the car was on the 
right side of the road when these marks were made. 

(12) Car out of control. It may or may not have been 
possible for defendant to have regained control of his car 
after the skidding started, but certainly there was no evi¬ 
dence tending to prove that he omitted any effort to do so 
that he could have made. On the contrary, Miss Campbell, 
who was sitting beside defendant, testified that she did not 
observe that he omitted to do anything which might have 
been done. 

(13) , (14) Car cut through pole. There was evidence 
that the pole was “cut off”, that is “broken off at the 
bottom” (Applts’. App. 33) but there was no basis 
in the evidence for determining whether the telephone 
pole was sound or rotted. No witness testified to any in¬ 
spection of it for the purpose of determining its condition 
in this regard. Guarnera visited the scene several months 
after the accident with his attorney when some measure¬ 
ments and photographs were taken (Applts’. App. 26, 27, 
28) and he “closely” observed the pole in question 
(Applts’. App. 28), which appears to have been still stand¬ 
ing when the photograph (Tr. 83) was taken (Appellee’s 
App. 6, 7). Guarnera had also inspected it before he left 
the scene on the night of the accident (Applts’. App. 27), 
yet he gave no testimony whatever in regard to its sound¬ 
ness. Officer Howard testified that he examined it the night 
of the accident and it was “a comparatively strong pole” 
and the wood was splintered (Applts’. App. 35) but he did 
not state whether or not it was rotted or sound or that he 
had examined it for the purpose of ascertaining its condi¬ 
tion in this regard. 
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(15) (16). There is no doubt that the evidence estab¬ 
lished that the car was badly damaged, and that all of the 
occupants, save plaintiff Guarnera, were throwm from it by 
the impact. But these facts of themselves are not even 
evidence of ordinary negligence. It did not appear whether 
the car was an open or closed type. 

Stop Sign. 

It is true, of course, that because of the presence of the 
stop sign it was defendant’s duty to bring his car to a 
complete stop, but the evidence of the plaintiffs established 
the facts that when the car was about to enter, and while 
within, the intersection there were no vehicles approaching 
from any direction, and that, if there had been, such vehicles 
could easily have been seen by the defendant; and there was 
no evidence of any pedestrians being within, crossing or 
about to cross the intersection. It is therefore obvious that 
the possible or probable dangers to be apprehended at in¬ 
tersections, and which stop signs are intended to safeguard, 
were not encountered; and the evidence further established 
that the party passed through the intersection without in¬ 
jury to themselves or to anyone else. 

In Shearman & Redfield on Negligence, Zipp’s Rev. 
Ed. 1941, Section 11, at page 25, it is stated that: 

“A statutory violation, to be actionable or to bar ac¬ 
tion by an offending plaintiff, must have a causal rela¬ 
tion to the injury.” 

and the author further states, Section 12, page 27, that: 

“Liability is not established by a showing that as 
chance would have it a statutory safeguard might have 
avoided the particular hazard out of which an accident 
ensued. The hazard out of which the accident ensued 
must have been the particular hazard or class of haz¬ 
ards that the statutory safeguard in the thought and 
purpose of the legislature was intended to correct.” 
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St. Louis & San Francisco Railroad Company v. Conarty, 
238 U. S. 243, 249, 250, 251, 59 L. Ed. 1290,1293, was an ac¬ 
tion brought under the Federal employees safety appliance 
acts for the death of an employee of the railroad from inju¬ 
ries sustained when a switch engine upon which the deceased 
was employed, and while he was standing on a footboard at 
the front end thereof, collided with a loaded freight car 
which had no coupler or drawbar at that end. In reversing 
a judgment for the plaintiff the court said: 

“The principal question in the case is whether, at the 
time he was injured, the deceased was within the class 
of persons for whose benefit the safety appliance acts 
required that the car be equipped with automatic coup¬ 
lers and drawbars of standard height; or, putting it 
another way, whether his injury was within the evil 
against which the provisions for such appliances are 
directed. It is not claimed, nor could it be, under the 
evidence, that the collision was proximately attrib¬ 
utable to a violation of those provisions, but only that, 
had they been complied with, it would not have resulted 
in injury to the deceased. It therefore is necessary to 
consider with what purpose couplers and drawbars of 
the kind indicated are required, for where a duty is 
imposed for the protection of persons in particular sit¬ 
uations or relations a breach of it which happens to 
result in injury to one in an altogether different situa¬ 
tion or relation is not, as to him, actionable.” 

After considering the purpose for which the couplers and 
drawbars were required by the acts referred to the court 
concluded thus: 

“We are of opinion that the deceased, who was not 
endeavoring to couple or uncouple the car or to handle 
it in any way, but was riding on the colliding engine, 
was not in a situation where the absence of the pre¬ 
scribed coupler and drawbar operated as a breach of 
a duty imposed for his benefit, and that the supreme 
court of the state erred in concluding that the safety 
appliance acts required it to hold otherwise.” 
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To same effect: Lang v. N. Y. Central R. Co., 255 U. S. 
455, 458, 65 L. Ed. 729, 731; Boronkay v. Robinson and Car¬ 
penter, 247 N. Y. 365, 160 N. E. 400, 401. 

The American Law Institute’s Restatement of the law 
of Torts, states, in Section 286, the general principles upon 
the point now under consideration, as follows: 

“The violation of a legislative enactment by doing a 
prohibited act, or by failing to do a required act, makes 
the actor liable for an invasion of an interest of an¬ 
other if: 

(a) the intent of the enactment is exclusively or in 
part to protect an interest of the other as an individual; 
and 

(b) the interest invaded is one which the enactment 
is intended to protect; and 

(c) where the enactment is intended to protect an 
interest from a particular hazard, the invasion of the 
interests results from that hazard; and 

(d) the violation is a legal cause of the invasion, and 
the other has not so conducted himself as to disable 
himself from maintaining an action.” 

To same general effect as above: Robertson v. Yazoo 
and M. F. R. Co., 154 Miss. 182, 122 So. 371, 372; Flynn v. 
Gordon, infra; DeHaen v. Rockwood Sprinkler Co., 258 
N. Y. 350, 353, 179 N. E. 764, 765; 45 C. J. “Negligence”, 
Sec. Ill, p. 726. 

In Flynn v. Gordon, 86 N. H. 198, 200, 165 Atl. 715, 716, 
an action for personal injuries, it was held that defendant’s 
motion for a directed verdict should have been granted and, 
accordingly, entry of judgment for defendant was ordered. 

As to the effect of defendant’s violation of the statute 
there in question, the court said: 

“With reference to the defendant’s alleged breach of 
this statute, the law is very clear. The violation of a 
statute or ordinance becomes an actionable wrong only 
when the consequences contemplated by the provision 
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in question have actually resulted from its violation. 
If none of the consequences which the enactment was 
designed to guard against have resulted from its 
breach, such a breach does not constitute an actionable 
wrong, even though some other injurious consequence 
has resulted. It is not enough for a plaintiff to show 
that the defendant neglected a duty imposed by statute 
and that he would not have been injured if the duty had 
been performed. He must go further and show that 
his injury was caused by his exposure to a hazard from 
which it was the purpose of the statute to protect him. 
‘The courts are entirely agreed upon this general prin¬ 
ciple.’ ” 

In view of the foregoing authorities, plaintiffs were not 
entitled to recover by reason of defendant’s failure to stop 
at the stop sign unless, first, such act of omission was the 
proximate cause of their injuries, and, second, that this act 
of the defendant constituted gross negligence. 

This court, in S. S. Kresge Co. v. Kenney, 66 App. D. C. 
274, 275, 86 Fed. 2d 651, 652, quoted and adopted the follow¬ 
ing statement from Goodlander Mill Co. v. Standard Oil 
Company (C. C. A.), 63 F. 400, 405, 27 L. R. A. 583: 

“ ‘The proximate cause of an injury is that cause 
which, in natural and continuous sequence, unbroken 
by any efficient intervening cause, produces the injury, 
and without which the result would not have oc¬ 
curred.’ ” 

In W. B. Bassett db Co. v. Wood, 146 Va. 654, 661, 132 
S. E. 700, 702 (not a guest passenger case), the court said: 

“It is settled law in Virginia that the violation of an 
ordinance or statute does not make the violator guilty 
of negligence for which damages may be recovered un¬ 
less the act was the proximate cause of the injury. The 
doctrine in that respect being that the law regards the 
immediate or proximate cause which directly produces 
the injury, and not the remote cause which may have 
antecedently contributed to it.” 
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It has already appeared that the proximate cause of the 
accident in the present case was the skidding and conse¬ 
quent loss of control of the car. But even if the failure to 
stop had been shown to be the proximate cause, this omis¬ 
sion of the defendant could not be said to have been gross 
negligence for the reason that even his passengers could, 
and actually did, observe that there was no other traffic of 
any kind approaching the intersection from any direction 
and, therefore, there •was no apparent danger to plaintiffs 
in crossing without stopping. 

Referring to another section of the Virginia motor ve¬ 
hicle traffic law the court, in Carroll v. Miller , supra, said: 

“Code, section 2154 (109), says in substance that a 
speed in excess of 25 miles an hour in a residential dis¬ 
trict is to be deemed prima facie reckless driving, but 
plainly in itself it is not gross negligence.” (Va. 401, 
S. E. 327) 

and, in the same case, referring to still another provision 
of the statute regulating speed, the court said (Va. 100, S. E. 
327): 


“Proper speed, as we have so often said, is to a large 
measure governed by conditions. We, by statute, have 
undertaken to fix a limit at 55 miles. A speed in ex¬ 
cess of that may, under certain conditions, be indulged 
in vrith safety; on the other hand, traffic and road con¬ 
ditions may not only make that speed unsafe but any 
speed unsafe/’ 


Speed and Skidding. 

The evidence was that as defendant’s car was about to 
leave the rough dirt and gravel road and to reach the inter¬ 
section where the macadamized portion thereof started, he 
accelerated the car’s speed from 35 or 40 miles per hour, at 
which he had travelled to that point, to 50 miles per hour 
(estimated). There was no evidence that any objection was 
made by any of the plaintiffs to either the earlier or the 
accelerated speed. It is natural and usual for a driver when 
leaving a rough road and entering upon a smooth surface 
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road to accelerate his speed, and if 35 or 40 miles on the 
rough road was not excessive an acceleration to 50 miles 
upon the good road would not be excessive, particularly 
when, as in this case, the lawful speed limit was 55 miles 
per hour. 

It can hardly be said that defendant could have reason¬ 
ably anticipated that his car would skid when passing 
through the intersection and so get out of his control as to 
run off the road and injure himself and his guests. The 
surface of the portion of the highway which the party 
travelled to the intersection was not, so far as the evidence 
showed, at all slippery. The slippery condition was first 
encountered within the intersection. Whether the road’s 
condition there vras due to the wet surface or to the loose 
gravel which had collected in the intersection was not dis¬ 
closed by the evidence, and there was no evidence that the 
defendant saw or could have discovered the condition in 
time to have prevented the skidding. If the skidding in 
the intersection was due to the wet condition of the mac¬ 
adam is there any reason to conclude that if defendant had 
completely crossed the intersection in low gear and then 
accelerated the car’s speed it would have been less likely 
to skid? 

No inference of negligence may be drawn from the mere 
fact that the car skidded, nor from the additional fact that, 
as a result of the skidding, the car got out of defendant’s 
control. 

In Shearman & Red field on Negligence , Zipp’s Rev. Ed., 
1941, sec. 705, it is stated that: 

“The mere fact that a motor vehicle skids does not 
permit an inference of negligence. In order that a 
skid may be actionable, it must be traced to a negligent 
origin. It must appear that the skid occurred because 
of a defective condition of the vehicle or because of the 
vehicle’s negligent operation.” 

Many decisions are cited in a note to the above text, in¬ 
cluding Gould v. Gould, 110 Vt. 324, 6 Atl. 2d, 24. This was 
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a guest passenger case involving an accident which occurred 
in New Hampshire, in which state the passenger is entitled 
to recover upon proof merely of ordinary negligence. The 
evidence tended to prove that defendant was driving in a 
dense fog at a speed of 35 miles per hour, and when ap¬ 
proaching a right hand curve, the car skidded off the road 
and over the bank at the side; that the skidding of the rear 
wheels started the trouble, and the inference was that the 
skidding may have been due to ice. The court said, in af¬ 
firming judgment for defendant : 

“This court has said repeatedly that the mere fact 
that a motor vehicle skids does not of itself constitute 
evidence of negligence on the part of the defendant.” 
(Vt. 328, Atl. 26) 

And in Lalnr v. Tirrill , 274 N. Y. 112, 117, 8 N. E. 2d, 298, 
300, which also involved an accident resulting from skid¬ 
ding, the court said: 

“The burden was on plaintiff to produce evidence of 
negligence; it could not be inferred from the fact that 
the car skidded or that the accident happened, nor 
could it be left to guess, speculation or surmise.” 

With respect to defendant’s loss of control of his car 
after the skidding started, attention is invited to the apt 
language of the court in Gale v. Wilber, 163 Va. 211, 221, 
175 S. E. 739, 743, upon this subject, as follows: 

“No human being can keep his automobile in com¬ 
plete control while it is in motion. So many conditions 
may suddenly come into being, not capable of being 
foreseen, that complete control is impossible of attain¬ 
ment.” 

The above statement was made in connection with an 
instruction the trial judge had given the jury as to the de¬ 
fendant’s duty of control which the appellate court held 
was erroneous. 
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In view of the foregoing it would seem that plaintiffs 
would have the court judge the conduct of the defendant 
not by what he could have reasonably foreseen and guarded 
against but by the unfortunate results which ensued there¬ 
from. 

Facts and Judgments in Some Leading Virginia Cases Illus¬ 
trating Application of Guest Passenger Rule. 

The present Virginia guest passenger rule was first 
adopted in Boggs v. Plybon (1931) supra, and has been con¬ 
sistently followed in numerous subsequent decisions of that 
court, both before and since the enactment of the statute 
(Applts.’ Br. 4) which the court has said was “but the 
legislative approval ” of the doctrine theretofore estab¬ 
lished by judicial decisions. (Wright v. Osborne, supra.) 

In Boggs v. Plybon judgment in favor of the defendant 
upon demurer to plaintiff’s evidence was affirmed. The 
facts were that shortly prior to the accident which oc¬ 
curred at night, it had been raining and there was some 
mist and fog at the time of the accident. The accident oc¬ 
curred on a macadam roadway 18 or 19 feet wide, with a 
dirt shoulder 4 feet wide. The edge of the shoulder sloped 
down to a depth of 8 feet, the roadway curved to the left at 
a radius of 900 feet and was slightly down grade where the 
accident occurred. The car got too near the edge of the 
macadam and its right wheel struck the soft wet earth of the 
shoulder. Defendant attempted to cut back onto the road 
but, due to surface conditions, was unable to do so and lost 
control. The car left the roadway and struck first a tele¬ 
phone pole and then a fence, and plaintiff was seriously 
injured. 

In Young v. Dyer (1933) supra , judgment for the defen¬ 
dant notwithstanding a verdict for the plaintiff, was af¬ 
firmed. Plaintiff’s testimony tended to prove that defen¬ 
dant was driving upon a curving road, at a speed of 50 
miles per hour according to testimony of plaintiff, who also 
said that she was watching the speedometer just before the 
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accident occurred and had cautioned defendant to watch 
out, but defendant did not check her speed. In attempting 
to round a sharp right hand curve, the car overturned and 
plaintiff was severely injured. Defendant testified that she 
did not know how fast she was going, but that she had her 
car well under control and observed the curve about the 
time plaintiff exclaimed “watch out” and immediately ap¬ 
plied the brakes. 

In the course of its opinion (Va. 440, 441, S. E. 739) the 
court used the language hereinabove quoted, page 8. 

In Gale v. Wilber, (1934) supra, in which judgment for 
plaintiff was reversed, the court held to be erroneous the 
following instruction given to the jury: 

“The court instructs the jury that the driver of an 
automobile owes to the guest riding therein the duty 
to exercise ordinary care not to increase the danger, or 
add a new one to those she assumed on entering the 
car, and while the same high degree of care may not 
be demanded as by a passenger who pays for her 
ride, yet the guest has the right to demand of the driver 
that a lookout be kept, that an excessive speed shall not 
be maintained and that the laws of the road be ob¬ 
served, * * * and the omission to perform these duties 
plainly increases the danger which the guest assumed 
upon entering the automobile and adds new ones.” (Va. 
222, S. E. 743) 


In disapproving the above instruction, the appellate court 
said (Va. 222, S. E. 743): 

“All of the conditions of this instruction might be 
breached and the party breaching them would not be 
guilty of gross negligence under the principles an¬ 
nounced in Boggs v. Plybon, supra, and Jones v. Mas- 
sie, supra.” 

In Doub v. Weaver, 164 Va. 96,178 S. E. 794 (1935), judg¬ 
ment for the defendant, notwithstanding the verdict for 
plaintiff, was affirmed. 

The facts were that the defendant’s car, while driven at 
a speed of 35 miles per hour, collided at night at an inter- 
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section, with a car crossing upon the intersecting road with 
such force as to “slew his car around and almost reverse 
its direction.” Lights of the other car were visible from 
30 to 40 yards as defendant approached the intersection. 
The testimony of the plaintiff and another witness was that 
defendant’s car was travelling at 50 miles per hour a short 
distance before reaching the intersection and defendant ad¬ 
mitted that he was driving at that speed within 100 yards 
of the intersection and that his speed within the intersec¬ 
tion was 35 miles. 

Referring to the evidence of the foregoing facts, the 
opinion (Va. 100, S. E. 796) quoted with approval the fol¬ 
lowing from White v. Gregory , 161 Va. 414, 170 S. E. 739, 
740 (1935): 

“The court is of opinion that there is sufficient evi- 
to support a finding that Miller [operator of car] was 
guilty of negligence, but that it is insufficient to show 
that he was guilty of that gross or wanton negligence 
which must exist to enable a mere guest to recover 
against his host.” 

In Grinstead v. May hew, 167 Va. 19,187 S. E. 515 (1936), 
judgment upon verdict for defendant was affirmed. 

The evidence was to the following effect: The operator 
of the car was making a trip of about 300 miles at night 
from Roanoke to Virginia Beach with plaintiff and two 
other persons as his guests. At the time of the accident 
all of the guests were asleep. The car ran into the left-hand 
side of a bridge, struck a guard rail and then struck a tree. 
The operator was instantly killed and all the guests were 
injured. Two persons, other than the guests, testified to 
facts which tended to prove that a car which they had passed 
on the road was going at 60 to 70 miles an hour on the left 
side of the road about the time the accident occurred and 
when about a mile or mile and a quarter from the point 
where the accident occurred. Another person at whose 
home, near the scene of the accident, the other two had been 
visiting testified that five or ten minutes after they left his 
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home he heard a car coming down the hill on the nearby 
highway at a speed he estimated at from 60 to 75 miles per 
hour and that he then heard the crash and went to the 
scene. 

In Lennon v. Smith (1939), supra, judgment for the de¬ 
fendant, notwithstanding the verdict for plaintiff, was af¬ 
firmed. 

The evidence was to the following effect: Defendant was 
following a truck in a Norfolk street in which there were 
double car tracks laid in parking which divided the street 
into tvro one-way lanes. At an intersecting street, the truck 
proceeded to make a left-hand turn to cross the car tracks. 
Defendant observed this movement of the truck and at¬ 
tempted to pass to the right and rear of the truck. By a 
miscalculation, she failed to clear the rear of the truck and 
the impact of the collision therewith threw defendant 
against the steering wheel and caused her to lose control 
of the car. The car went a short distance across the high¬ 
way, knocked down a decayed electric light pole and then 
hit and split a tree. Plaintiff sustained a “horrible in¬ 
jury.” Plaintiff testified that when she saw the defendant 
was about to attempt to pass the truck, she warned defen¬ 
dant that she “couldn’t make it.” But this was almost at 
the moment of impact. The above case has hereinbefore 
been cited with quotation from the opinion, supra, page 8. 

Carroll v. Miller (1940), supra, in which judgment for 
plaintiff was reversed, was decided the same day as Wright 
v. Osborne, cited in appellants’ brief at pages 6, 8, 13. The 
opinion in the Carroll case reviewed fifteen of that court’s 
earlier guest passenger cases, including a number of those 
hereinbefore cited and several cited in appellants’ brief. 
The facts were that the accident occurred in a residential 
portion of the city of Norfolk on a clear night on a dry road 
with which defendant was familiar. At the point where 
the accident occurred, the roadway was twenty feet wide, 
somewhat curved and bounded by a curb four inches high. 
While traveling at a speed estimated by defendant at thirty- 
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five miles an hour, the car turned to the right, ran over the 
curb, caromed from a tree standing four feet seven inches 
from the curb, and defendant lost control and struck head- 
on another car forty feet away and 3% inches from the 
curb. Just before the car hit the curb plaintiff cautioned the 
defendant to “look out.” 

Plaintiff relied upon excessive speed in violation of the 
state statute which limited speed at the place of accident to 
25 miles per hour, and upon inattention on the part of the 
defendant. The court said that speed in excess of the law¬ 
ful limit “plainly in itself is not gross negligence.” (Va. 
401; S. E. 327). And at the same page the court further 
said: 

“It is contended that the driver was inattentive. 
Casual inattention is not gross negligence, and the 
only evidence of it here is that the car did leave the 
road. This in itself is not even per se negligence.” 

and, notwithstanding the violation of the speed limit of 25 
miles, the court said (Va. 401; S. E. 327): 

“Plainly a speed of 35 miles an hour over a good road 
in which there were no sharp curves and with which 
the driver w r as familiar is not grossly excessive, and the 
only evidence which we have of inattention is that the 
car ran off the road and over a 4-inch curb.” 

Decisions Cited by Appellants. 

(References in parentheses below are to pages of Appel¬ 
lants’ brief.) 

The following appear to have been cited by plaintiffs for 
the general statements in the opinions as to when the is¬ 
sues should be submitted to the jury: (7) Boggs v. Plybon, 
supra; (7) Drumwright v. Walker, 167 Va. 307, 189 S. E. 
310, 313; (7) Grand Trunk Ry. Co. v. Ives, 144 U. S. 408, 36 
L. Ed. 485; (6) Poole v. Kelley, 162 Va. 279, 289, 290, 173 
S. E. 537; (13) Thress v. Rockier, 155 Va. 389, 399,154 S. E. 
502, 506; (8) Yonker v. Williams, 169 Va. 294, 301, 304,192 
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S. E. 753; (.8) Watson v. Coles, 170 Va. 141, 195 S. E. 506; 
(8.) Wright v. Osborne, supra. 

The statements in the above opinions are not in any wise 
inconsistent with or different in substance from the declara¬ 
tions of the same court upon this subject to which refer¬ 
ences have been made in the present brief. 

Wright v. Osborne, supra, is also cited in appellants’ 
brief (6) and (13) for its definition of gross negligence 
but this definition is in complete accord, as far as it goes, 
with the same court’s definitions hereinbefore quoted. 

Thornhill v. Thornhill, 172 Va. 553, 560, 562, 563, 2 S. E. 
2d 318, is likewise cited by appellants (6), (8) and (13), for 
the same points as Wright v. Osborne, supra; and also for 
the references in the opinion to the Virginia statute, quoted 
in part by appellants (12) with regard to the offense of 
“reckless driving.” The statute referred to was invoked by 
plaintiff in the guest passenger case of Gale v. Wilber, 
supra, in which judgment for plaintiff was reversed. In 
its opinion in the latter case the court quoted with approval 
from one of its earlier opinions, as follows (Va. 219; S. E. 
742): 

“In the case of Morris v. Dame’s Ex’r., 161 Va. 545, 
171 S'. E. 662, 671, it was said: ‘But reckless driving 
as used in that act * * * is not used with reference to 
the law of torts. Whether an act or omission which 
is a violation of this statute constitutes recklessness (in 
the sense of wantonness) within the purview of the law 
of torts depends upon the facts and circumstances of 
the case and not upon its classification in this statute 
under the class denominated reckless driving.’ ” 

Duty of Trial Justice with Respect to Binding Instruction. 

The trial justice, who had listened attentively to plain¬ 
tiffs’ evidence and to the earnest argument of their counsel 
upon defendant’s motion for a directed verdict, was firmly 
of the opinion that plaintiffs had failed to make out a case 
of gross negligence, and it was, therefore, his plain duty 
under the law of Virginia, as well as that of the District 
of Columbia, to grant the motion. 
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In Lennon v. Smith, supra, the court said: 

“Whether the evidence is sufficient to justify a find¬ 
ing of gross negligence, is a question for the court.” 
(Va. 327, S. E. 342) 

and the opinion, same page, quoted from Margiotta v. 
Ay cock, 162 Va. 557, 174 S. E. 831, 833, 834, the following: 

“Of course the jury’s verdict is not always conclu¬ 
sive. In cases of ordinary negligence this court has 
always freely exercised its right to say that it is un¬ 
supported by the evidence. By the same token it has the 
right to say, notwithstanding the verdict, that there 
is no evidence of gross negligence.” (Citing Jones v. 
Massie, supra, Young v. Dyer, supra, and White v. 
Gregory, supra.) 

The above statement was also quoted with approval in 
Carroll v. Miller (1940) supra, at p. 397 Va., p. 325 S. E. 

It appears from the opinion in Thornhill v. Thornhill, 
172 Va. 553, 556, 2 S. E. 2d, 318, 319, one of the cases cited 
by plaintiffs, that the guiding rule in the Virginia courts is 
that the verdict should be directed for one of the parties 
when it plainly appears to the trial judge that he would be 
compelled upon the evidence to set aside any verdict for 
the other party. 

Among the guest passenger cases in which the Virginia 
appellate court has approved the exercise of, or itself ex¬ 
ercised, the authority stated above are: Boggs v. Plybon 
(1931) supra, in which verdict for plaintiff was set aside and 
judgment for defendant upon demurrer to plaintiffs evidence 
was affirmed; Jones v. Massie (1932) supra , in which judg¬ 
ment for plaintiff was reversed with direction to enter judg¬ 
ment for defendant; Young v. Dyer (1933), supra, in which 
judgment for defendant, notwithstanding the verdict for 
plaintiff, was affirmed; Doub v. Weaver (1935), supra, in 
which judgment for defendant, notwithstanding the verdict 
for plaintiff, was affirmed; Kent v. Miller (1937) 167 Va.422, 
189 S. E. 332, in which judgment upon verdict for plain¬ 
tiff was reversed and final judgment for defendant entered; 
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Hawkins v. Sydnor, (1938) 170 Va. 267,196 S. E. 619 (1938), 
in which judgment upon verdict for plaintiff was reversed 
and final judgment entered for defendant; Lennon v. Smith 
(1939) supra, in which judgment for defendant, notwith¬ 
standing verdict for plaintiff, was affirmed. 

The power and duty of the Federal courts in this regard 
is thus set forth in Pennsylvania Railroad Co. v. Chamber¬ 
lain, 288 U. S. 333, 343, 77 L. Ed. 819, 825: 

“The rule is settled for the federal courts, and for 
many of the state courts, that whenever in the trial of a 
civil case the evidence is clearly such that if a verdict 
were rendered for one of the parties the other would 
be entitled to a new trial, it is the duty of the judge 
to direct the jury to find according to the views of the 
court. Such a practice, this court has said, not only 
saves time and expense, but ‘gives scientific certainty 
to the law in its application to the facts and promotes 
the ends of justice.’ Bowditch v. Boston, 101 U. S. 16, 
18, 25 L. Ed. 980, 981; Barrett v. Virginian R. Co., 
250 U. S'. 473, 476, 63 L. Ed. 1092, 1094, 39 S. Ct. 540, 
and cases cited; Herbert v. Butler, 97 U. S. 319, 320, 
24 L. Ed. 958. The scintilla rule has been definitely 
and repeatedly rejected so far as the federal courts 
are concerned.” 

To same effect Gunning v. Cooley, 281 U. S. 90, 93, 74 L. 
Ed. 720, 723. 

CONCLUSION. 

In view of the insufficiency of plaintiff’s evidence to sus¬ 
tain their charge of gross negligence, as that term is defined 
and applied in the decisions of the Supreme Court of Ap¬ 
peals of Virginia in guest passenger cases, it is respectfully 
submitted that the verdict for the defendant was properly 
directed by the trial justice, and that the judgment upon 
said verdict should be affirmed. 

Walter C. Clephaxe, 

J. Wilmer Latimer, 

Gilbert L. Hall, 

843 Investment Building, 
Attorneys for AppeUees. 
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Portion of Cross-examination of Plaintiff Guaraera (Tr. 
40-42) Omitted from Appellants’ Appendix—Foot of 
Page 28. 

40 By Mr. Latimer: 

Q. How long prior to the accident had you been ac¬ 
quainted with Mr. Radzevich? A. Roughly, about three 
and a half years I had known him. 
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Q. During all of that time were you each employed as 
secretary to a Congressman? A. Not at that time; no, sir. 

Q. How frequently during the three and a half years 
would you have occasion to be with Mr. Radzevich, meet¬ 
ing him and talking to him ? A. I would perhaps say Hello 
to him every day, because I worked in the same section. 

Q. Would it be fair to say that at the time of the acci¬ 
dent you and he were quite intimate friends? A. We were 
friends. 

Q. Had you been out with him on various occasions in 
the evening? A. I would say in the time I knew him, per¬ 
haps three times. 

Q. How long had you been acquainted with Miss Childs 
prior to the accident? A. I had known Miss Childs about 
possibly three years. 

Q. Had you visited her at her home on occasions prior 
to this? A. Yes. 

Q. A number of times? A. I would say so. 

Q. And you had taken her out in the evening, I 
41 suppose, a good many times during the same period? 

A. Yes, sir. 

Q. How long had you known Miss Campbell? A. Pos¬ 
sibly a month or a month and a half. 

Q. Do you know whether or not Mr. Radzevich was ac¬ 
quainted with either of the young ladies prior to the day of 
the accident? A. I could not positively say, sir. 

Q. You do not know? A. No, sir. 

Q. Will you tell us who made the arrangements for the 
trip and how it was arranged? A. I asked Miss Childs if 
she would like to go, and she said she would. I asked her 
if she would like to get a friend for Mr. Radzevich. 

Q. What did she say to that? A. She said she would 
try. 

Q. Was it on the same day that you made the trip that 
you talked with Miss Childs? A. Yes, sir. 

Q. Did you tell her what the proposed trip was to be, 
how you were going to spend the evening? A. I believe I 
did. ' 
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Q. What did you tell her? A. I told her that we would 
have dinner and visit at Mr. Radzevich’s sister’s home. 

Q. I believe that you met Mr. Radzevich first on that 
evening and joined him in his car, did you? A. That is 
right, sir. 

42 Q. Where did you join up with him? A. I be¬ 
lieve, in the vicinity of the House Office Building. 

Q. His car was parked there or near by? A. That is 
right. 

Q. From there did you go to pick up Miss Childs first? 
A. Yes, sir. 

Q. And picked her up at the bus stop, I believe? A. Yes, 
sir. 

Q. And from there you went to Miss Campbell’s home 
and picked her up? A. Yes, sir. 

Q. You had dinner at Alexandria? A. Yes, sir. 

Q. And then on to the sister’s, which was about seven or 
eight miles from Alexandria? A. That is right. 

Q. What is your best recollection as to the time the party 
left the sister’s for the return trip? A. A few minutes past 
10 . 

*•*****••# 

Portion of Cross-examination of Plaintiff Guamera (Tr. 
46-49) Omitted from Appellants’ Appendix—Middle of 
Page 31. 

46 Q. Mr. Guarnera, was Mr. Radzevich injured in 
this accident? A. Yes, sir. 

Q. Seriously? A. I could not say, sir, how seriously. I 
know he was laid up. 

Q. For how long? A. Possibly three weeks, at Alexan¬ 
dria. 

The Court. At the hospital? 

The Witness. Yes, sir. I could not accurately say. 
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By Mr. Latimer: 

Q. Do you remember that he was put into a cast 

47 on account of an injury to his back? A. Yes, sir. 

Q. Do you know how long he was away from work? 
A. I visited him when he was there three weeks, and then he 
was at his sister’s for a little time more before he came back 
to work. 

Q. When he came back to work was he not still wear¬ 
ing a cast ? A. I believe so. 

Q. And did he not continue to wear that cast for some 
months? A. I can remember now when he finally got rid 
of it. 

Q. About when was that? A. I could not honestly say. 
I remember the time, though. 

Q. How many times have you seen Mr. Radzevich and 
talked with him since the accident? A. I saw him in the 
hospital. I could not say. He was in the hospital for an 
emergency appendectomy. 

Q. I mean, from the time the accident happened to the 
time this suit was filed, how r many times, all together, at 
the office and other places, did you see him and talk with 
him? A. I would say a number of times. 

Q. Did you not see him and talk with him when he was 
in the vicinity of your office or your home, or you were in 
the vicinity of his office, quite frequently? A. I would not 
say quite frequently. He stopped by when he got his com¬ 
mission in the Navy; he stopped by and wanted to show 
me his uniform. 

48 Q. I wonder if you can give us a fair estimate of 
the number of times you saw him and talked with 

him from the date of the accident until the suit was filed. 
Just an estimate. Come as close to it as you can. A. I 
would have to count them on my fingers, sir. I cannot just 
give you the number. 

Q. I have no objection to your counting them on your 
fingers. A. All right. I said, a number of times; maybe 
ten, twelve or fourteen. It is hard to pin it right down. 
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Q. How frequently did you see Miss Childs from the time 
the accident happened until the 30th of October last? A. 
I saw her quite frequently until I no longer had the use of 
an automobile; and I would see her at her brother-in-law’s 
home and also at her sister-in-law’s home. 

Q. That is, after she and you had both gotten out of 
the hospital? A. Yes, sir. 

Q. So that you saw her on numerous occasions from the 
time she got out of the hospital and you got out of the hos¬ 
pital, until two weeks ago or so? A. Yes, sir. 

Q. How frequently have you seen Miss Campbell since 
the accident up until the last of last month? A. Maybe 
five times. 

Q. Did you at any time ask Mr. Radzevich in any of 
your talks with him since the accident what caused the ac¬ 
cident? A. I just didn’t think it was necessary to talk 
about it. 

Q. So, I understand your answer is that you did 
49 not talk with him about it ? A. That is right. 

Q. Then I take it that all you know about the de¬ 
tails of the accident, how it happened, is what you yourself 
observed and have related to the jury; is that correct? A. 
That is correct, sir. 

Q. And you never asked him for any explanation of any 
kind? A. Mr. Radzevich, you mean? 

Q. Yes. A. No, sir. 

Q. Did you, in any of these conversations with Mr. Rad¬ 
zevich, tell him what you thought was the cause of the acci¬ 
dent? A. No, sir. 

Q. Then, I take it from vour answer that at no time have 
you ever complained to Mr. Radzevich that the accident was 
due to any negligence on his part; is that correct? A. That 
is correct. 
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Portion of Cross and Re-direct Examinations of Plaintiff 
Guamera (Tr. 50-53) Omitted from Appellants’ Ap¬ 
pendix—Foot of Page 31. 

50 Q. Do you recall that when your deposition was 
taken, Mr. Guarnera, you were asked this question: 

“Will you state your best recollection of how this ac¬ 
cident happened ? ’ ’ 

Do you remember a question such as that being asked? 
A. Yes, sir. 

Q. Is not this the answer that you gave: 

“A. Well, we were traveling on this gravel road, coming 
towards Alexandria, and we were going at a reasonable 
rate of speed, and it seemed that just before or just as we 
got to this intersection I noticed a Stop sign on the right 
hand side, and the driver increased the speed of the car, 
and it happened so quick. I realized that he was not going 
to stop at the Stop sign, and it seemed just a split second 
the car started to weave and started to swerve to one side.” 

That, you recall, was your statement of the cir- 

51 cumstances of the accident? A. Exactly; yes. 

Q. You did not mention anything then about hav¬ 
ing said to Mr. Radzevich, “Watch out, Tom,” did you? 
A. I don’t believe I was asked. You asked me how it hap¬ 
pened, and I just gave my version of it. 

Q. You said nothing, when you were telling me that, 
about having said to Mr. Radzevich, “Watch out, Tom,” 
did you? A. No, sir; I don’t believe I did. 

Q. I suppose you are not informed as to what the speed 
limit is on that road, are you? A. I honestly do not know. 

Q. Did you complain to anyone other than your attorneys 
that this accident was the result of some fault or negligence 
on the part of Mr. Radzevich? A. No, sir. 

Q. I ask you to look at this photograph, which was ini¬ 
tialed by the pre-trial Justice, and I ask you if that is a 
fair representation of the road immediately after it passes 
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the intersection, showing the poles there, when yon saw it 
about a week ago. A. Yes, except that there are two poles 
in this picture, and there is only one there now. That is 
the only difference, sir. Here (indicating) is a brick wall, 
or, rather, a picket fence. 

Q. Can you tell us whether this (indicating) is the loca¬ 
tion of the pole which was struck by the car? 

I refer, for the record, to the right hand of the two poles 
that are shown prominently in the picture. 

52 I am asking you whether you can tell us whether 
or not that is the pole that was there when it was 

struck. A. They are both telephone poles, sir. It could be 
one or the other. I presume that is the scene, so I imagine 
it is. 

Q. And the pole which now appears in this photograph 
to the left was not there at the time of the accident, was it? 

I think we might agree on that. We all know that it was 
not, so that it can be stipulated that the pole to the left was 
not there. 

Mr. Sheehan. Yes; that this new pole shown in the pic¬ 
ture on the left is the one that has replaced the pole which 
was knocked down and was broken off at the time, and that 
the pole to the right of the pole on the left is the pole which 
was cut off at the time. 

Mr. Latimer. I will have this picture marked for iden¬ 
tification. 

(Photograph of scene of accident was marked Defen¬ 
dant’s Exhibit No. 1 for identification.) 

53 Redirect Examination 

By Mr. Sheehan: 

Q. Mr. Guarnera, Judge Latimer inquired about whether 
or not you discussed this accident or the cause of the acci¬ 
dent with anyone, including Mr. Radzevich and others. As 
a matter of fact, when you consulted me shortly after the 
accident you were instructed not to discuss it or permit it 




8 


to be discussed with you by anybody. Is not that correct? 
A. Yes, sir. 

Q. And you followed out that instruction? A. That is 
right, sir. 

Q. And you did not discuss the cause of the accident with 
anyone except your attorney? A. That is right. 

**•••••••• 

Ee-cross and Re-direct Examination of Plaintiff Campbell 
(Tr. 67-69) Omitted from Appellants’ Appendix—Near 
Top of Page 24. 

67 Mary Campbell, a witness previously called and 
sworn, was recalled for further cross-examination 

and testified further as follows: 

Cross Examination 
By Mr. Latimer: 

Q. Miss Campbell, I forgot to ask you, when you were 
on the stand yesterday, whether you had seen Mr. Radze- 
vich since the accident. A. Yes; I saw T him a few times. 

Q. Did you talk with him for a while on each occasion? 
A. It w r as at the doctor’s office. That is the only time I 
saw him. 

Q. While you w^ere both waiting to see the doctor? A. 
Yes. 

Q. That was Dr. Engh? A. Yes, sir. 

Q. Who was also Mr. Radzevich’s physician? A. Yes. 

Q. Did you, in either of your conversations, say anything 
to Mr. Radzevich as to what you thought caused the acci¬ 
dent? A. No. 

68 Q. Did you say anything to him about the acci¬ 
dent’s being due to any negligence on his part? A. 

No; I did not. 

Q. Or any fault of any kind? A. No, sir. 

Mr. Latimer. That is all. 
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Redirect Examination 
By Mr. Sheehan: 

Q. As a matter of fact, when you consulted me shortly 
after the accident I advised you not to discuss the accident 
with anyone except myself. Is that correct? A. That is 
right. 

Q. And you carried out those instructions to the letter? 
A. Yes. 

Q. And you did not discuss the accident or how it hap¬ 
pened with anyone except your counsel, after that? A. No, 
sir. 

Recross Examination 
By Mr. Latimer: 

Q. When did you first meet Mr. Sheehan? A. It was a 
short while after I came out of the hospital. 

Q. And that was how long after the accident? A. It was 
over a month. 

Q. Were his services engaged by you at that time to bring 
a suit? A. Yes. 

Q. You are quite sure it was only a month after the acci¬ 
dent? A. It might have been more than a month. 

69 Q. How much more might it have been? A. A 
month or a month and a half. 

Q. You did not tell Mr. Radzevich that you were going to 
bring a suit against him, did you? A. No, sir; I did not 
say anything to him. 



